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Extended abstract

Introduction: The rules and systems of Islamic criminal Figh are based on God's mercy and fairness.
Punishment is also assigned in light of and based on divine fairness. Therefore, we can justify and explain
depenalization based on God's mercy. The depenalization approach goes against the punishment-oriented
one. According to legal logic, depenalization is secondary to the existence of punishment; in other words,
without the existence of punishment, talking about depenalization is meaningless. Based on this, while
decriminalization results in depenalization, this is outside the scope of the technical meaning of
depenalization. In Islamic criminal Figh, depenalization has a broad concept and scope, such that it
includes different measures before the trial and conviction of the defendant. Jurisprudential and legal
depenalization requires conditions and mechanisms. The relationship and interaction between these two
categories and their mutual impact lead to ambiguities and challenges. In this paper, these ambiguities and
challenges are analyzed using a case-based approach on law concerning the reduction of discretionary
prison sentences. In the end, the strengths and weaknesses of the above-mentioned law are explained, and
recommendations for solving the challenges are offered.

Methodology: This study uses the existing academic references, including books and papers related to
the topic. The research also gathers data from online databases, websites, reference archives, and digital
libraries. A descriptive-analytical method has been used to analyze the collected data. By studying and
explaining the foundations of depenalization in Islamic jurisprudence, which is justifiable and can be
explained in light of the established attribute of God's mercy and expediency, we attempted to examine
its role in statutory law. By studying Islamic jurisprudence and using a case-based approach on law
concerning the reduction of discretionary prison sentences, we aimed to examine the existing challenges
and explain the solutions to resolve them.
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Results: Depenalization is secondary to the recognized existence of punishment, and without punishment,
its real and genuine meaning is not formed. Some examples of depenalization are derivative and
prescriptive. These examples are formed when they interfere with the judicial and jurisprudential
mechanisms and bodies in the stage of proving the crime, resulting in a lack of proof of the crime, and no
punishment is imposed in a derivative manner. The lack of proof of the crime results in no punishment
being imposed, which, in effect, is treated as depenalization. The process of depenalization sometimes
begins at the stage of proving the crime and sometimes after the proof of the crime. In principle,
depenalization mechanisms at the crime-proof stage are different from those used after the crime is proven
and the sentence is set. Some mechanisms are practical in both the crime-proof stage and after the crime
is proven and the sentence is set. Repentance, the presumption of innocence, and the rule of doubt work
during the crime-proof stage, whereas intercession and pardon are relevant only after the crime is proven
and punishment is set. The foundations of depenalization in Islamic criminal Figh are based on the
established attribute of God's mercy and expediency. Given that the structure of our criminal justice
system is influenced by jurisprudential teachings, we can incorporate these foundations into statutory law
and use them for depenalization alongside other foundations, all of which are based on expediency.
Conclusion: The foundation of depenalization in the law concerning sentence reduction is based on
expediency; it means that the legislator should not rely too much on imprisonment, as such an approach
does not serve the best interests of society, the prisoner, or the prisoner’s family. Instead, by focusing on
alternatives like minimal use of imprisonment, expansion of the scope of suspended sentences and semi-
freedom systems, reducing or changing punishments for repeated or multiple offenses, increasing the
number of (forgivable) offenses, and reducing the penalties for such crimes by half, they can facilitate
partial or complete depenalization. Criminal justice strategies and mechanisms can be adjusted and
expanded. When there are more types of depenalization strategies available, it is much easier to match
them to the criminal personality of the offender, leading to an increase in the use of depenalization in a
way that serves both individual and social interests. Therefore, it is recommended that, first, the legislature,
when drafting its decriminalization criminal policy, should use the jurisprudential teachings and the
guidance of experienced and capable jurists. Secondly, by referring to both jurisprudential teachings and
customary law, the legislature should diversify depenalization mechanisms to ensure that depenalization
aligns with both individual and social interests. Third, the legislature and judiciary should consider the
engagement of righteous and law-abiding individuals and, in this regard, by referring to jurisprudence,
incorporate the concept of “’intercession in punishment” into statutory law. Fourth, the judiciary, by
setting another legal regulation, can facilitate the minimal use of imprisonment compared to other
penalties. Fifth, it is recommended that the judiciary strengthen the judges' ability to evaluate the
expediency in depenalization by organizing scientific and educational courses in psychology, sociology,
and jurisprudence.
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