0 y o
Iﬂt@l’ ﬂatlonal Volume 16, Issue 62, Winter 2023

Legal Research

‘ﬂ . e Accepted: 2024/ /)4
* - Pages: 197-220
K “)‘1 . g
»

Article Type: Research

B9 R s g 5

Received: 2024/04/14

VER/ /Y 13 s b
VR O/Y e L, b
YY AV iamin

\Fe Y QL:......«;/;Y a)Lo.fu/ \& 09

International Customary Rules Regarding The Immunity of Heads of
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Abstract

Field and Aims: International customary rules are known as one of the sources of
international law, which in Article 38 of the Statute of the International Court of Justice are
among the cases that the Court can consider in its judicial decisions. On this basis, the aim
of this research is to examine how international customary rules regarding the immunity of
Heads of State, with reference to the International Court of Justice's opinion in the Yerodia
case, are interpreted and explained, and what impact this interpretation has on
contemporary international law?

Method: The present research is conducted using a descriptive-analytical method.

Finding and Conclusion: The Yerodia case, as one of the most significant cases in this
field, has played a crucial role in the formation and evolution of immunity concepts. This
article aims to analyze this judgment and examine the role and importance of customary
rules in determining the immunity of Heads of State. Additionally, this research evaluates
the impact of this judgment on contemporary international law and its potential limitations
and conflicts with other principles of international law. in the case of the political immunity
of the Minister of Foreign Affairs, due to the absence of treaty provisions regarding the
immunity of Foreign Ministers, this matter was examined by the Court as a customary
international rule. The results of this research indicate that customary international rules
continue to play a significant role in defining the scope and boundaries of the immunity of
Heads of State, and the decisions of the International Court of Justice can be influential in
the interpretation and development of these rules.
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Introduction

Among the sources of international law, customary international rules hold a special
significance as they result from the practices and actions of states. In other words,
customary international law refers to international obligations arising from established state
practices, as opposed to obligations derived from written conventions and treaties.
Therefore, customary international law emerges from the general and consistent practices
of states, which may evolve over time as state behavior changes, leading to the
development of these rules.

The International Court of Justice (ICJ) is the principal judicial organ of the United Nations
and settles disputes between UN member states. According to Article 38 of the ICJ Statute,
international custom and the general practice of states are among the sources that the Court
refers to in resolving disputes. Therefore, alongside general principles of law and treaties,
custom is regarded by the International Court of Justice as a primary source of international
law. the International Court of Justice has significant discretion in determining whether a
claimed norm has customary status, thus making the process of defining the content of
international law sources relatively unpredictable. Many states fundamentally accept the
existence of customary international law, although there are varying opinions about the
laws contained within it. A state may initially oppose the formation and acceptance of a
customary rule and, as such, it is necessary for it to express its dissent from the outset.
however, it should be noted that opposition to peremptory norms (jus cogens) is not
permissible. A peremptory norm is a fundamental principle of international law that is
accepted by the international community as an undeniable standard, and thus, peremptory
norms and customary international law are not interchangeable. All peremptory norms are
recognized as customary international law through their acceptance by states, but not all
customary international norms reach the level of peremptory norms. States can deviate from
customary international law by enacting conflicting treaties and laws, but peremptory
norms are non-derogable.

The International Court of Justice, which is responsible for the peaceful resolution of legal
disputes between states, refers to sources of international law, including customary
international law, to find a ruling for each case. Although Article 38 provides a form of
classification among the sources of international law, there is no hierarchy among them.
Paragraph (1) of this article states that "The International Court of Justice, whose mission is
to settle disputes referred to it in accordance with international law, shall apply the
following: (a) International conventions, whether general or particular, establishing rules
expressly recognized by the contesting states; (b) International custom, as evidence of a
general practice accepted as law; (c) The general principles of law recognized by civilized
nations; (d) Subject to the provisions of Article 59, judicial decisions and the teachings of
the most highly qualified publicists of the various nations, as subsidiary means for the
determination of rules of law. on this basis, this article examines the role of states in the
formation and recognition of customary international law rules, and for this purpose, we
will look at the opinion of the International Court of Justice in the Yerodia case.

Given the importance of customary international law in shaping the rights and obligations
of states, the question arises as to how these rules influence the determination of the limits
of immunity for heads of state, and what role the International Court of Justice's ruling in
the Yerodia case has played in the interpretation and development of these rules.
Addressing these questions not only aids in clarifying the legal status of heads of state on
the international stage but also contributes to a better understanding of the evolution of
customary international law in the face of new legal challenges.

Conclusion

Customary international law is considered one of the primary sources of international law.
However, the existence of a customary international law norm, according to the prevailing
understanding of custom as a source of international law, is confirmed only when sufficient
evidence of state practice and opinio juris is provided. For a custom to become a rule, it
requires recognition and establishment, a task entrusted to the International Court of
Justice. Article 38 of the Court’s Statute also identifies international custom as one of the
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sources to which the Court refers in resolving disputes. In describing it, custom can be said
to be a rule that has formed through the repetition of consistent behaviors and has created a
sense of obligation.

By studying and examining the rules of contemporary international law, we observe that
these rules are essentially based on customary law. Many general principles, such as the
"principle of pacta sunt servanda” in treaty law and the "respect for territorial integrity of
states," as well as specific rules like "the immunity of diplomatic premises and personnel”
and "recourse to international arbitration,” were all recognized as customary rules before
their current codification. The existence of custom requires verification, and its recognition
depends on the presence of its constitutive elements. If the elements of international custom
are present, it can be regarded as a repeated behavior accompanied by a belief in its
obligatory nature.

Accordingly, time plays an important role in this regard. Although the passage of a short
period of time does not necessarily or by itself prevent the formation of customary
international law, a very crucial condition during this time, however brief, is that the
practice related to the norm must be widespread and genuinely uniform. According to the
traditional view, the formation of custom necessarily requires a long period of time,
although there are opposing opinions among judges of the International Court of Justice in
various cases on this matter.

The mental element is, in fact, the opinio juris, which is considered one of the constitutive
elements of customary international law. By international custom, we mean the custom
among states, though such custom can also occur at the international level, for example,
among merchants. It is this opinio juris, combined with general practice, that leads to the
formation of a rule of customary international law. Without it, the mere existence of general
practice without the belief in its binding nature does not in any way indicate the formation
of a customary international law rule. The distinguishing factor between custom and habit
lies in the presence or absence of the mental element. This distinction is reflected in both
the opinions of the judges of the International Court of Justice and the reports of the
International Law Commission. According to the Commission's report, the two-element
approach to custom is the method accepted by most legal scholars in this field.

The Special Rapporteur of the International Law Commission, in his reports on the
identification of customary international law, has never explicitly clarified the role of time
in the formation of the opinio juris. However, in paragraph 73 of the second report, citing
the International Court of Justice and other judicial bodies regarding the relationship
between general practice and its acceptance as law, he stated that the consistent behavior
over a long period of time does not necessarily amount to acceptance as law. Regarding the
role of states in the formation of customary international law, it should be noted that states
play the primary and fundamental role in the formation of international custom. Although
states usually adhere to international regulations based on treaties, when a behavior is
repeated by states over time and a belief in its binding nature is established, it becomes
customary international law, and all states are obliged to observe it.

Several types of customary international law exist that have been recognized by states.
Some customary international laws attain the status of peremptory norms (jus cogens)
through the acceptance of the international community as non-derogable, while other
customary international laws may be followed by only a small group of states. Stephan
Talmon's analysis of the approach used by the International Court of Justice in identifying
customary international law shows that the Court does not use a single method for
determining these rules. Instead, the Court employs a combination of induction and
deduction. Two examples of customary international law are the doctrine of non-
refoulement and the granting of immunity to heads of state.

The issue of head of state immunity is a contentious topic in international law that
encompasses various dimensions, and the International Court of Justice has encountered
numerous such cases throughout its existence. One notable example is the Yerodia case.
Immunity for heads of state is a legal privilege granted to certain individuals (government
officials) and recognized by both national and international laws, allowing them to perform
their duties without constraints or external pressures, including legal pressures. What is
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noteworthy in the Yerodia case is the practice of states concerning the arrest of a foreign
minister and the respect for his immunity. In fact, the Vienna Conventions on Diplomatic
and Consular Relations do not explicitly provide a rule on the immunity of foreign
ministers. Nevertheless, from a political perspective, a foreign minister is considered a
high-ranking official whose statements reflect the official stance of a state, and thus the
issue of foreign minister immunity cannot be overlooked.

The International Court of Justice traditionally and according to Article 38 of its Statute
begins its examination of a dispute by first considering treaties and international
agreements. In reviewing treaties and international agreements, the Court did not find a
provision regarding the immunity of foreign ministers, so it turned to customary
international law and the practice of states on this matter. According to the Court's findings
in the North Sea Continental Shelf case, two key elements, repetition and opinio juris, were
considered. The Court's examination indicated that states have consistently respected the
immunity of foreign ministers, and this practice has been recognized as part of customary
international law.
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