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The role of the Martens clause in limiting the use of new automatic
weapons
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Abstract

Field and Aims: "Marten’s clause " which has manifested and its many effects in the field
of humanitarian rights sources, especially in the common article 3, according to the
essential elements included in this declaration, that is, "the principles of humanity and the
rules of collective conscience”, today It has a special place in the construction and
formation of the rules of customary international law. The issue of the rule gap in the
production and use of new automatic weapons is one of the main human rights challenges
for all governments. The Islamic Republic of Iran, as one of the countries It is advanced in
the production of new automatic weapons, which, of course, has always adhered to the
general principles of humanitarian law and has regulated some cases in this field in terms of
legal and jurisprudence, but due to the superiority of the rules of customary international
law over domestic laws, the issue of legislation in This field has a vacuum and needs to be
revised in the internal laws. In this research, which is carried out by analytical-descriptive
method, we are trying to answer this basic question, what is the role of "Marten’s clause "
in limiting the use of this challenge to make the rule.

Method: This article is written in a descriptive-analytical way.

Finding and Conclusion: According to the numerous works affected by the "Martens
clause", the results indicate that governments can consider the principles of this declaration
as a mechanism for creating rules in customary international law, because until reaching
The international community has a common goal to create a universally binding customary
rule, the issue of belief in the legal obligation to the general principles of humanitarian
rights, must first be formed in the belief of the governments.

Keywords: principles of humanity, Opinion juris, customary international law, new
automatic weapons, Marten’s clause.
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1. Until a more complete code of the law is issued, High Contracting Parties think it right to declare
that in cases not included in the Regulations adopted by them, populations and belligerents remain
under the protection and empire of the principles of international law, as they result from the usages
established between civilized nations, from the laws of humanity, and the requirements of the public
conscience.
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1. Corfu Channel case (UK v. Avbania), Merits, 1949, ICJ Rep 4, p. 22.

2. Military and Paramilitary activities in and against Nicaragua (Nicaragua v. U.S), Merits, 1985 ICJ
Rep. 14,113-114, para 218.

3. Opinion juris

4. Reglamento para el servicio de campana
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Preamble.
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Bacteriological Methods of Warfare. Geneva,1925.

4. Geneva Convention for the Amelioration of the Condition of the Wounded and Sick in Armed

Forces in the Field, Geneva, 1949, Art. 63(4).

5. Geneva Convention for the Amelioration of the Condition of Wounded, Sick and Shipwrecked

Members of Armed Forces at Sea, 1949, 75 UNTS 8, Art.62.

6. Geneva Convention Relative to the Treatment of Prisoners of War, 1949, Art. 142.

7. Geneva Convention Relative to the Protection of Civilian Persons in Time of War, 1949, Art. 158.
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Mines and on their Destruction, 1997.
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The role of the Martens clause in limiting the use of new automatic weapons/Authors: Meysam Gharabi, Heybatollah Najandi Manesh, Mohammad Reza Alipour



4
l! ’,L‘}.Hwﬁ . ml..—.. . /

/

0o Ol 3l ST Y aaliaked 53 i s Sl adlel andia 95 s pogdle 55 A
Loy o s 61 53 Ol 5,555 035050 ol Sl o 5 503 S5 VAFA Lo 3 2 (5 i 4
5 Jab B 751985 Ll o Gl 3 (sletn slaz s 3l ealinal Ly g Coos e
53 3l 5B Bl 93 0 G i olalis jsbite 4y s gl nl Gl 53 ol ab>

é}—o—«"u\.g.’-}Cb—cww‘wé}b-lpﬁjbbbli)bwbb&‘)‘wQ‘}lbcau\;ﬁﬂ

o L G ol el )1 5y it LoDl 3,587 L g 3550 0 andi B
G Aol 5 gl 75,8 Jas 53 L1y (slamn (Slardn 4y Ju i LT 48 515 )3 5 5 (555
b g 520l Ol g on (B b o G 5 Wloekans s, 5 53 Jlesl B Sl 55 50 el o
5L Sl s Sy ST e Bl 5 dn b e Ol s aa ol 03 S L s S
23 oS Bliys 2 (5 yi Aol 5 J ol 035 Jleel |6 1 JIs DU s ¢ piomon
=) 03 5 Sl Glarda Jlazl 5 5)lS Lo Aoy i ) dlds slags -5 s
1,030 OLedl g b o iy 9353 3 ) e S8 Oy ol oo p ol
iy s i ey 5 i glatan LSl 3 )l8 0T 53 48 al 5 g
=5l S5 ol s, 4 amie Sl past 55 53 iy 4wl s WSS
Sl 5 el Lot 55 A0S b 5 sl 48T WUl ol toale et 58 0e sl Ol 5
LTl it Coley s U didl oo ST o guai |y J gl OT 55405 55 G0 gl 557
s 15 ) Dl 0SS 5 5o Pl B a6 ol

IS 0 295 S
adethoe gy St s TeeitST 015 Fa ot lalisy b s 5 SIS (gla S

3t e Losdema (e (Sl ot ¢ gy a0 iy 5 /57355 e Sl (6,8 51K o 3 sl b s 2B

S5 Coda 5y e 5 AS e s 5 gLl 1y 545 Colial 58T g SelS™ b 4 ol
el b (3100615 L &S5 L 5 ot (655001 L1 & Jlail b Sl o1 ins
5 @la0bly laasl o b SOl ol 5 Sl 05 cedie )y &S Ol e 4 ¢ Sl
Sl Sl Olie il 487 ol 575 OLLE 315 5 g (Ko Slibes plonl 355 sla K
L s e Coldor 5 S Loy 5l pl G b 55 g pmnsn 4 8 Gldid 5,185
N (5 Gl Slald iy A B LS e (5 sae fan 4 oS Sl
o oS 5 CahS Sy b ekt Sy e it e 05 Sl s des )

1. UN General Assembly, Res.217 A (I11), 1948.

2. UN International Conference on Human Rights, Tehran, Iran, 1968.

3. ICJ Reports ,) 447 :paraY4-vo,,

4. Lethal Autonomous Robots

5. Views of the International Committee of the Red Cross (ICRC)on autonomous weapon system,11
April 2016

6. The Unmanned Aerial Vehicle




\‘
\\ International Legal Research

‘ Volume 17, Issue 63, Spring 2024 - 2.4 ; b

ool 355 OB Uesy ) o daoline Sl 2alS 5 elss &y 30 Cota L UL
Sl (3 i Comd oK slaylpl ple dsle 3570k 33 5 allas Slg g n
SLassls 48 Codly ol (KX VF T GBI S Euley 1) OT del il 5 Sl wloebne
0l 03,8 Iyt 5 lnbs Dlanslbun G g 51 iy o sl o0 5mn g3 dile ) pabo 5
S35 Dlolas A 5 Slinly 53 (8 samn o5 055 53 e Ty Tl UG 8
SLale! s o 55716 o (5Lad ;s 7 (6 3lme SlST Sleslien dle b o o HLE 0
5 8 5o Lasls,y S Hlia U adasly 5o wliwss iy Jdls Bsbm el o st o
Sy S ol (e 6l 60 Y10 ) 545 sloul LT SLISl 1 86 o e
Sl LT Kl L 63,57 A Jgtn il 5 (o8 4 055000 1 S Sl (S5 e ol
S o 05 5ke LOLT blis 53 6 o8 1 alings iy Ml G i J ol Wl 5 o ol
SLa S 505 5l ki sb a o gmme a3y Sligy (805 45 L1873 50 Slos SUST sl
5250 o T 4 Ol o,y 5257 2y dr 3 ol ol S g0 4T L)1) 55 0 (63 B el
) el sl S ST ) Sl ol A 5 (1 Dlidiond ¢St glaaoms yy joluasl L
(Bl Ll gnd 5 &STynl W36 &S LT 51,1 (5L 10e 5 O @ 5 g8 b 4w § by,
L;,\;\_?\,m_(;i\;ﬁ,.wglﬁu,dfuéu,,wfu; g 8 ey 4;@;&4{
St b a5 A8 o Lo 15 Ol Ol (2B i 4 Sllee Slaly ) sl
5255 b i 5) Al o S e sl Sl 5l 31 oS b sl Uil
030l Slgy Sl (513 S youi a0 ¢ 555 dloabans Slaslius 53 .(BFY:1FA] sl 55Les
s o Sl ol slaasl p Sl S Y I e sl Jl 55 88T (6 gl 6 55 o8
a5 95 glasygliws g baasl ) slidl 4 Lls (5 Caws o2ils (6l daldgs ol Jl o
23 03,5 Lot il gl A 5 55 5b 5 Dl 5 5 Syl o5 55 o e
ol Olgts LT 0325 51 (6ol 5 0205 T 5550 53 (o8 Sl SEMBI 7 Slowls 3 50
55 ol fab S T Gt b 5 b roni K5 (5 pm Sl Sl
Las S5 55 g 5 3l )3 on dailg) 5 583 5 Slwles el e s (ol 0k

1. Drone

2. Crootof, Rebecca. “War, Responsibility, and Killer Robots,” N.C. J. INT’L L. & COM. REG,

2015, vol. XL, p. 920.

3l S gn 5 Ol o o (ol Dligy (gl iy i Jdl g B st ol COFAY) Gl 5 0L i 1 S8 4
P o D o led ( Mol 5 dos olgT Slaladl

3. Autonomous Military Robot

4. Carafano

5. Artificial intelligence

6. Cyberspace

7. Gneiss
8. War Crime

=
5
]
=
<
)
N
5]
x
=
©
IS
IS
5]
<
S
=
=
[72]
)
c
3
=
S
c
EC
T
=z
=
s
S
5]
o
>
)
I
i<}
<
©
]
=
(O]
I
<
wv
>
)
=
»
o
S
=
=
5
<
3
[%2]
c
S
%
&
&
=
%)
z
5]
I
S
]
5
©
=
)
c
-
S)
@
(2]
3
[«5)
=
=]
o
c
=
E
£
@
w
=
&
G
(%]
c
L
=
]
=
)
=
=]
i
S)
2
S
2
(5]
=
'_



l! "wcﬁ - wl“—" -

(FENYAY LI 5 0L s y) s 15080 Jls 5 gy e SLS an 48T gladin) s
3 S 5 WK T edmie VL b 5 &Sy 658555 53 ollss i yars)y (6,MHE ale
Slowl s 1 ogr it 4 0kd s b 3 by & 3)ls ol 5ol s s Jer
5 oledb| L;,)ch, 355 OlL e Ols 0oLl s 4 2alS (gl edote SYLI L Llods T
5 e el Laio (ol 1 50 Ut 08 5 el S e o3litd g 1 wilibes S
Il 55 ST g sy s K 53 4,8 0 00 S50t s g, 5l Sla e
D sy B S e Sl gy 558 A ealitul 35S 95 Lo g eliiST glaby, 1Y YY
"l e ol 4 OWIT sty 51 (b bl o )35 szl ¥l ol
DL 53 48 Cowlaods o ymmn iy Sler Sl ablos ¢ ol o a L
il s 65 6 Syt sl nl 5 Hles g ¢l OT 510555 p3 0 p g 5 A3l o0
SVU 9L 635 ol bl £l 4 S35 SSSB S5 a5 Jlo )3 outowie SVL 5
T s S R Mals” oSl y Ko 2857 S5 555 15 Jl 5 outone
e el 0387 oSS LIS Jolse 4 (2l5la 5115 25 i s 55b 4 5ty S Sl
2325 880 3,15 Ui d gy Sl 8 gz Esa Lo 1S (SESKS g ane 5 I o

305 e (S14n Dl & Sl 536 o 4 35 5 P03 500 £ 4 S 092k
T 03 48T a8 S5 gL ys 5 &S5 5SS bt s (i 4 il o LTl g8 e
T L S LT ) s Ko 3,8 o e (1L 40l S Ol S (gl
S Tty 4 a5 bnl g ety 1 e 4 (Jladi 0 S a5 058 T0n IS
Golides 3 S 40 5304505 &S (Glap Dl 5 Col sl dlo 3 Slwkes 5555 5o

3t e Losdema (e (Sl ot ¢ gy a0 iy 5 /57355 e Sl (6,8 51K o 3 sl b s 2B

J=S 55 ol 31 aS Laslg L duslin 55 558 o sm i S 1468 4 el oo Lhm b
Sl Joale 45 Somn Is sy 5 9D OLEs 5 ik Slaz D Sl gl s e

1. Strike Stealthily
2. Schrapnell mine

A L sy e i 5 e S gl 53 OT 51 5300 1om a0 Ml s s o i3 5 L s Lags 0l Y
Fr—an S lple 5 sl esliaal by IS5 e ol o 038 e3lel sy Ll el O3l & 2S5 L OIS
5 U s 00 SO g e 5 555 s gladly LT a8 das Laseds S5 w0 Ll o oS 35 dal gt J xS
e Ol 04 S5 anelS Sy 53 W 5 a5 e i ) (355 e s OAS Sonp Sy 2
H})Ls—a.b;‘;)—ﬂd_jb:ljé‘AS\j{_-‘.L's_;lbLf'b:;-C,._&-La6.@)’6uwm.>ﬁuﬁwﬂbduij>ﬁdﬁﬁ&iw
W\W@)Auwjliﬁﬁldwl&:wg Al o0 35l 4o O3S w4 el 5 aS e s 0l
Aiph o gimn S50 2
4. Sea Hunter
5. Poseidon

g anl e Sl 4 i adlas (¢l F
https://www.kebnanews.ir/report/£€2) YY)



https://www.kebnanews.ir/report/451221

\n
\\ International Legal Research

‘ Volume 17, Issue 63, Spring 2024 -

3 S S elod ) s 534S el G los ol sl b (Koo obs s 315 e
Ao 5 s ol anslr 53 e A e (P Dlodd DA 056 5 (el o
Sl PS5 5l gl M5 5 o sian Jgn o e 53 08050, S g a5 L L
OT Gy als T Koo 63,80 IS bal ) o ol s 4 p g Sl S S35 6

Wl dal i S e sl (Sl Sl g psdasl

Blorhn Dlowoln 30 HIT 395 998 Dbl ol 8 3357 Cus g pie
Slemolbus 53 allss HLE o JLSs 5 Slowded 5,8 0590 556 L alasly 3 bl Jls o
s5hon e 10t Ola 3t Dlig g o st 53 g8 Sy ol 47 S AL Alonks
oMol Dladlidl 5 Ble slaeKir 55 15 ol ot VLI &7 & Silon 5 . (OF ¥4V Y 0 2dT)
248 (Sip Ol b S e Sl Sl pel oalles Sy, o geast 53 dlis cpl 3
T3 a7 fae S a ol 0Ll Ol Dlwi g

235 Sledge 5 55 68 ler S il 58 Bl Olgte 4T ¢ b Ml S
2 K s La i 5 ol alass sy ladaly el iy Jhall o G s dn 5
a5 35 5e 0 YOV Il 53 L sl g se cpl 5 Sl 0313 13 3 5 OLalidy 8187 g2
\AISYS-FR U FRESRETE P} QUSSP t PRUI G I g O Il I iy
Oodon Uy 555 e 53 Coplate Oloadad 0 gonl 557 gyl 53 ¢ e oy IS VW 5 g
(i ) 5338 58 S plas 5 g elST Do Ol i3S 5 g
1S s LSBT (ladinodo s s gy p Sl S ol 31 ool R
Slodd Caille poe b Ciillae 5 laskly b dal o oo I g5 (olod 1 2 o o Ml
LT aS s el sy pl 0 5 ST g 1y il s Pl 352 el L 5875 55
Ol s 0T bz "85 )15 Cillan wlim 33 80 el G i J gl b Slowded o 3,18

1 Lethal Autonomous Robots or Killer Robots

2. Alston

3. Office of the Secretary of Defense, Department of Defense, FY 2009-2034 Unmanned Systems
Integrated Roadmap, 6 April 2009, Annex H, pp. 39-40.

4. International Committee of the Red Cross

5. ICRC,The Challenges Raised By Increasingly Autonomous Weapons,(24 June 2014),available
on:https://www.icrc.org/en/doc/resources/documents/statement/2014/24-06-challenges-autonomous-
weapons.htm(24 June 2014)

6. CCW:Convention on Conventional Weapons

7. ICRC.Autonomous Weapons:ICRC Addresses-Meeting of Experts. (13 May 2014),available
On:https://www.icrc.org/en/doc/resources/document/2014/05-13-autonomous-weapons-
statement.htm.(14 October 2014)

8. ICRC,Autonomous Weapons: What Role For Humans?, (12 May 2014), available
on:https://www.icrc.org/en/doc/resources/documents/news-releace/2014-12-autonomous-weapons-
ihl.htm, (14 October 2014)

The role of the Martens clause in limiting the use of new automatic weapons/Authors: Meysam Gharabi, Heybatollah Najandi Manesh, Mohammad Reza Alipour


https://www.icrc.org/en/doc/resources/documents/news-releace/2014-12-autonomous-weapons-

4
l! ’,L‘}.Hwﬁ . ml..—.. . /

/

Sl edle Dlaps g Dlipy 48 5,8 ool 3 YNY Jlw 55058 s 0 i
ol ol e 313 gl o la sl ST Joe B gh (slas Il b glate Ll 5 oad
s Dok 3550 53 lode 5 lalas S g 0dsm catdl (Y YWY atl) 3557 0

S 53 o smaing) Sk 65 ol 4 OT s 5 e b o4 A0 3 L (S
Gl 45 o anwen s i Bl 0L )3 odd ke g sl Dl g5 2 o (5] ano
Y b 53 e B (s 3 St T 53 e B L e oG93 45
S5 5 Oloedas 6,851 1 o3liul o gz 53 slodels 0 4S5 &Syl 4 Culie Ly ioils bl
5 bl Jgmol ) m5le b 3 e J gl 3l eslizd slgii codals s S
) 457015 L s 0 (@ leedtsb g 1 (B sa slizel 4y )3l Ol sie 4 (mezr Olutar 5 ¢S
(el o o L g dge I 5 b Ly 5 Al g (sled a8 Jliiwl L g5 o
L g3 lodalee &y s 4 U n,_?cu_su PR S P B NP R AP RPS R LN

F(t.njf leu 9ol ‘ﬁ\”(‘)y ERE NS

Al yoy ol oy Foio shine 31 ol 7395 Ol g o8 b Al
Sl (o dols (Madlom Sl plo 5l plaze Sy 93 ailiw s i §si> Slige
s lan o TS Pl SIS 4 5 4y G 1y 03005 i 53
G Sl mansl gl VAP 55 4 gz (S0 el 587 5 2V el Sl 5w b
2 U1K Lacd g5 e dSU sl daslies LS )5 sl b s p Laid 4 aibiw s i
Jsatiler s 8 wlnss o Yl G 0 ol i) b By I 4 05 015 55 4T
i S5 S Rl g s el B b illes il ol Slipy 3 g5 e
b el O games S ol clobis Slasliue 55 OT Sl oslinul (sl il 2bis
O & o5 b b Coo e 40 53 55 st 4 3 (6 S sls el Ol
Bl g o G i DLl o &S (5,8 5S4y 3 0155 ;51 4S5 S s e (gl
Ly 5 Sliae)s g doal s G L plae =3 0T 5,508 00,87 Eoley 1) (el

3t e Losdema (e (Sl ot ¢ gy a0 iy 5 /57355 e Sl (6,8 51K o 3 sl b s 2B

1. Human Rights Watch, “Losing Humanity: The Case against Killer Robots”, Nov. 2012.
2. Schmitt
3. Bonie docherti

https://www.hrw.org/news/2018/08/21/killer-robots-fail-key-moral-legal-test
5. Countermeasures
6. ILC Draft Articles on Responsibility of States for Internationally Wrongful Acts 2001, art. 50.

u\.:.‘.rli‘a)bj;b O‘y}jd\ir’,u‘) W&J:ﬂ‘ ); J;E)jfwj\ii'dujlmdlﬁw‘ &b}:ﬂ?l\\ aoliakos V
Juc@}.‘;& é}_E:- ui.&)j_;t%laug(tdbﬁéfia’ é}za- ququb)@uﬁ):dgﬁdb}éﬂ J}E:- ‘_gb,’.-l
Iy s35 (JL.@? O gl 557 o b U9 (65 2 ) ele slizal 4 aslisbad WY (2 (\VAF Sl oFF o Les (ao5Le

(AJRES/32/90, 1977) il o155 bl jul Sldgns Culey Cpandss 4




\‘
\\ International Legal Research

‘ Volume 17, Issue 63, Spring 2024 - 2.4 ; b

P L P P B REY S C P P W PR NP CR PR 51 g ((VOFNYAY
S eV s (e [l G 35 LS b J gl el $ ol O il e S
Jrlie 53 LT a8 Sles dbaclsy (s g 31 Al 2 Yl Gsim Ssley ps ) 48 o
Con 53 Lol il 33,2 G Aol O 6355 ood e (S om0 ke K53 s,
3308y 5l Coles 5wl Slaslbius LUT Jolis 55 olasllss b 3l Cnles sl
gt (Ml B 55 ol b 53S0 JUis |y 65,58 5 Sl o5 o st
Aol Lg 5 3510 355 5L 5 SelST Sl 3,187 5 A5 e a5y b ot g 5
SV ol UK e g 5 Dleolie Sylia  BU w2 Yol § i S
03353 po Job¥ (oSS Job ¥ 01 ST Ly sdome Job-Y OLLS S abe foo
oLa ool cblem Jool O mman K05 (535150 5 alles Sy Jool-F coanls oD (03 5
ol Sleslinl 03 95 58 5550 53 aislehl (gl 058 0 Jlasl i)l b yo 5 S
bl s s (8o L lodales i B s 53 (o o g 6T (ot 53 S
OT B0l del 8 5 d ol l 23S o s o Jlall oy 3 i (gulod el 5 U s
LT aShl iy aorly 6 8 proms ¢ il deslbiun o (slas b oS s (51 JS™ (slaslne
3 50en) (5,8 i 55 15 LadT st b Sl Slomn ol (S 150 b o5 &G 51 3Lzl
e L s Sleslinn 53 Slolas Sl aslizal o past 53 ol ply (VA IFAY O L
L0 T Sl eslizal 53,15 3 5 il 3 20 Jall s Gsim 33 (3,0 b Slodalan I el pms a8
03l 03 5 S 5B (o5l Sl atdl & el 0l 3 gdomn b ¢ grae (ol Dldalee Cor go 4
S o w3y Hdl s G i (bl el 5 J sl 42 il el s la Sl
3 70LS pie ol adalan 3 b poliuie (slad o D\f,w,; s 3yg0 53 8 Sl g
g 28 JHadlim Bstm 4 (D nl i 50 5 edalas O & b il B35 50 ~3
OT Sl oalil S gran 35 g 53 (Slocdslb 81 Jdlos B s rte () 52 87 (G50 53 2255
i OGS 5 o) b dal g anr o i3 12 YLl Gsim (gl J gosl 4 kil 25
&l 03 e als (Madl s 0153 (s S o )Lal b Carad 534S jghilen (Ve v o
O s (sll Joo 93 cglamen lag Dl Sleslinl b bdgs 055 556 4 prly 355 (5550
0Ll o s ¢SS ol tdas o 13 s lelid 590 ain opl 53 1wl s iy el
gL Sleslial e gas Jool 4 Ol 5 3908 L 03 st & Jel 5 08 s,

1. Legality of Threat or Use of nuclear weapons, Advisory Opinion of 8 July 1996, 1.C.J. paras. 78,79.
2ICJ, Report 1996 .para,78

The role of the Martens clause in limiting the use of new automatic weapons/Authors: Meysam Gharabi, Heybatollah Najandi Manesh, Mohammad Reza Alipour



s ,L‘W . . oy ..~.. - /

Ol Ay o s 4y S ol 0yl ¢ 55l n bl 1y s S,a5 oS 0 &8 Ll
5G9 gy 3l S gren ol Siloy 551l S ¢ s Jool 65 Sy el o
Sleslial o SUs o g fool Ol g o 15 0T O1g3 b5 omn 413,57 G o 51 s sk
b b s codas ol 53 nl posdle (Ol (Ll 03,55 ST wloks Slanolius 53 S
IS S Slardhw Sl 3 Lacd s o dias o 0L skisly Jol AT 0 S5 551,

G20 4S5 U8 o el o 4 Sl IS5, YO esle iyl 5 gumeal (65137 o oo
33 0 S b s 3 gdmeal K fily 5 s by olsl (ol o daslius slals b
355 03 kil o JIS3 5 LS o Slonbas Sl oslital Wdons 4 b gy o o bl Loy 0 st
Cmes 3y 50 (olol 5 oo sl Jol 53 (ol Dllas il 1 53 OLallss ;8 5 ol 55 50
03l )3 (g gm0 4 5 Sl Ul S5, FA e3le )3 48" oSS ool (Gl 13,8 s 51 3
3 dlsal 3l el o ol 2 5 allss Slual Ole ol Oleslinie 6l 0 Sae £33 IS5y
Coldal o st Lais S oS 315 slamdl Lol oyl gl 5B oSS el b 5 ellas sl 3
Ol ool o ol 5 DLl o bzl il oo 03,87 3515 O3k s ol
Al 58 Lacd 330 10l 0Ly ol o 4 1 §gnbn o 3o 5 (6 2 a5 Mol
A8 s 18 eslital e 1y gl She L5 8 o e 3 5 kias 1 Cota | Olallss 8
a0 LS o sl  slapdn | (5 ki allss 5 ol o Solutal Ols oSS 4 5508
LaoT Sl oslil cg ol 515 0358 gollas 5 _sallas & Coluial Oloe SSUSs a4y 306 i3 &ls
Jolm amaS” adlllan bl 1 487 (gulel 8 5IVY el Gl oDl 65,0l 5 G562
Jroe oSS 0ps Dlizale B 4 oS ol S Sl oalizal tilods 4t lid 3y aliw g i

3t e Losdema (e (Sl ot ¢ gy a0 iy 5 /57355 e Sl (6,8 51K o 3 sl b s 2B

S50 i 3 45 i (PVE Y0 ST Wl g 5 5,508) g son S on

Dl 055 (sl SISl gn oS Sl (oM (b dal g bbbl | et SLE S e & SO 1t
ucm4;;;11;4,#;4;.;,\;\?@;gpg,u,u,ljscmdné,:?)\s%;,,;,.J,u;t@fu&m,;&@\;t
Sl b s e (Ko e s 4 ol 1 Tl (5 OT Sl 13 pmds S 8 o ol OT

ei;.ati,gQ),,,:ytﬁo\y-u,t,oT,'\uu.m@6@‘@;);.;-“1@),,:‘@”4,.Mﬁ»

R.Kolb and R.Hyde, An Introduction to the International Law of Armed Conflicts, Oxford/Portland
Oregan:Hart Publishing, 2008,.pp153-155.

88 ) o 8 gl She Sl eslizal (ol ply ol g gten O 55 (s)p (S0 08 g Sl (ool ol Gk Y
oyl 33 3,5 55 Cpads piS &S (6550 55 o Citdoc JCTic § e m:j?@ ol o kb LA L aeds
1SS s a0 2 65 AL g s 2 L REST (Glime 4 pl 0353 g0 03 0 Slos Ll 5
.R.Kolb and R.Hyde,op,cit.,p153.
-1:5 aliiv
[.J. MacLeod and A. P.V. Regers,"The Use of White Phosphorus and the Law of War"YIHL, 2007,

Vol,10 .p,85.
4. Henckaerts & Doswald-Beck




\‘
\\ International Legal Research

‘ Volume 17, Issue 63, Spring 2024 - 2.4 ; b

1y oollas Cotn S Lais uLsls 5360 oS ol oD 5K 155 5 5l 03 b o o ge
T Tk e il St di s 03,5 L

0355 L 055 (S5 4t 53 (A I ol Ol as il g 2 Jhdl i B 58 ¢ IS 5hay
LSS gl oo Jhallo G i 5l el ol ol 03 SGUST pme (S il 5 LSl
o m i ) B Ly 5 Lapdw (5 Sl eslitel o sien ol 5k 4 (sl Olos 4
Bl Glales 0dsl g1l b (& &S T 5s 5 Sl os sal POl Calises Siltalas
3 VJ‘ A gon Oloedns RS Aledl dgdms WSl bbb s T J sl doul g
O 53 457 gl S (6 lmeis) 48751 s le mear pligl Slaz Dl 5 U3 )laza (sla Sl
(S35 U 5 (S5 s Ve (o Sz 5 o i a 03,28 5 5L 0L
) e ts 6, GaaSS L el Lo gl (6l gladls ¢ gl (sl Sl
SLazdw 5 0aiS )8 (657 Slag D (S o 3515 a0dko DLl Oy 4 (oSS! anl dlom s
3 S 3y g ams iz (b La0T Sloslital S e pde b ooy i e 7 lai
adasl ) 51 Bl Ol e oS5 4SS e Ol Oludl Sl V15 o550 oSl 03 5 alaloes
S Sloles o a5 Bl axils 35 ot O b 53 OB ke 183 5055
Yo T plal) 3,8 i ) ladaly oo 05w 5 0 el o Ol ilin 3 Sy b
Poopb e a5 8 ednb (iids S Ol OS¢ uble dhon s & Oludl 2557 55 (pl ol (PA
Gt odiay (S 4 Slaee e s phs Madl e Bk Billas odie) ST Gloj (g ¢ piaman
il 3358 o gl G Oy bl 1 5 oains SlST ) ol s ol g o
23 b oa Ol Jae OG0 12551 o 4S5 (G 33§ 5 e 5 S S el oy
5 4SS 55 1 DLl Ol 5 (S5 8ly a5l 4515 o 0T 5 L 5 g 6 ey,
ST el oy Sl )13 2 2m5 (B shae Sigp o8 53 05 sl ST Gy gl s s L
ST ST, I e hB g G5 ey T s el

1. Rosalin Hingnes

2Dinstein Opinion of Judge Higgins,ICJ,Rep .1996, .pp,588-589.

3 Boothby, William H. Conflict Law: The Influence of New Weapons Technology, Springer-Verlag
Berlin Heidelberg, 2014, p. 110.

O g 3 JB 4
4. Sparrow

5. Roff, Heather M. “The Strategic Robot Problem: Lethal Autonomous Weapons in War,” Journal of
Military Ethics, 2014, vol. 13, No. 3, p. 214.

Oy e S B 4

G o 350k Olsie 4 Sl 5,5 p 3 ool 5 ol (BT a1 ST ok s e JLdl e G2
O sdae 3135 OS5 Olugulr (Koo sl il (Olslew Ol g 20 o gas 55 OB A,y oo ojsm pl 4o
I G a3 B LSl ol doom sl e JI Y 5 sl Sgs ade lenas DLl OIS
TVY o YAV Okl (¥ gl )Y o5l cpsd Il codaln (3 pi Oliions aslibia

The role of the Martens clause in limiting the use of new automatic weapons/Authors: Meysam Gharabi, Heybatollah Najandi Manesh, Mohammad Reza Alipour



4
il gias omaaociasazs L

g5 Ol ogas 30 i Skml Ho (i sl byl g
O\fu\_..ﬂ))):.éjolf.l_.ﬂj)dé))‘ﬂ)}w})ubﬂcu\%}}fobﬁjﬂ4{)}.‘94\.&.&
35 Coler S (5,8 ai 1,5 Be b (glodalas wiliw s i Jhedl o Gsi> Jid g Cou
crl ol dal s B cmax Ol 5 oS 5 Coildl J gl (gm b 55 ke oo
Hdlom Gsim o go 4y b o 4T o o8 ol 0T 51 Camiben o85le b 505 SIS 003 3
w‘g.(\'\c}\'vmwcb‘iﬁu'))jt&u)b}iobﬁj@c@\o&@db;b,&:
0355 oo oslial 5 pi gladVaial e oS ol m LI Sutiyle b s 5l aS oo
LHA_fJJijLS)?QWJ‘OJuJ_w‘ qwuéj_&).}wgwtghdyxw‘
a b s L;J”_..f:\: el s Ol s (Jls m T L LABNYAY dele) Cnl ol &1 ) a5 )be
;p)lﬁ‘o\qux)u‘]a,&c\f:;()b\d\wduc)bjhauwlg;:p)fué)w
Ao s S5 bl glate 4l 3Ll b ol (555 m e Ay 4 13 3

uu,%wgw&ﬁ,;\ﬁt.\a;yQwaﬁyuﬂﬂ})wuy,:{@;},;
bgug_.;uﬁ\;\ogu-_.ﬂm_@?(‘ﬂ‘su,\,\;uu}su\,5@16,;&,:»;;\5,13
.a\_s‘«‘}saj_n‘j‘)éjQL&)\CJYCMN‘JM“MJLALJJ&)JC)MJW‘S\ﬁcmqlﬁ)
5 S wd ColiS 4 el ) Cale) 5o I 4238 (0 mmn 5 (5,8 el 5 00 0T
2 OSLS g m oml s 5 Ml 5 (s G gi 53 dinodsB ol S5 4 b ol
el B s 53 ol Jool €55 oll s cpdly 53 Ul dal 5 3L plesl 51 sl
3 S gkl (K Loyl 5 Lo s OLonsl 3 polinie Slals b G il s 2
s el Bl g i ol B g J gl b D plie 53 oS S o5 b Ok 51 eslizad
1S 5 )ls a il o peas ol 53 55 S Sl Sl 5 4 e oJgl JSS 0
LT a8 S s Ko b b 1) cambal 3,087 51 i il S5 ol o b

Tl ol OISl s s el g8yl b JSSs 0 ol by OT Sl eslizad

3t e Losdema (e (Sl ot ¢ gy a0 iy 5 /57355 e Sl (6,8 51K o 3 sl b s 2B

S 5 dx 9
58S ia ¥ osle Lol s dliwss o B i die 3 OT HBT 5 (aSle b i oS O gl
,_‘M;}:»,;@u\mﬁuiwj:}u,;l&&ésuo\y@\va;gulﬁ,ﬁ
5S> e i 5 T o Ol Gliss s By 53 o s 5 (S 5 5k
e 1y W3 2 el oy G Aol ol 5 (6,8 S 00 53 p 5 ST oo L3
Ol r\_<>| Jol 5 Clidl ool Ol gie 4 OT 5188 J ool (FFENTAY (OLES 5 5) Sl 0k

1. Legality of Threat or Use of Nuclear Weapons, Advisory Opinion of 8 July 1996, 1.C.J. para. 78.
2. Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection
of Victims of International Armed Conflict (Protocol 1), of 8 June 1977, art. 36.




\n
\\ International Legal Research

‘ Volume 17, Issue 63, Spring 2024 -

o oo b s (6l (6,15 55l Ol e w0 g el il ol sl i le el 55 mexr
by Sl & iin n s lizel Sl (hidm 5 s G- el Hltle o Zulia £ 5 e
SLa 51 3l g sl ) 3 S ol 1 OT Al 5 sad 53 oot 457 s e S5
b b dila g g byl ol (oo s Ll anlr oS e 5 ki ol
sl amls 5y el el anale 3 a1l 15 as $SU5 ekl w31 LT 59
BLE L3 35 b ke U3, o iy oo S ol 4 O L, 0dBOly Do g go 0 sl
5 ol i 5 ar saSovtn Sl 1 B (ol o OT 550 3 o7 Sl 5 ot
350 )3 05 94u (o odelB (1A 3 )l 5o y3 o gt ¢l HIo, 5 JIs B 45 4
IS e Sl leslizal 3550 53 Slalae S 2l b das 0 4T bl S 3 50 £ 50 50
s Ol 4 o (3lwodel ) ghate 4 .3 & 15 slial 3 g0 Ll oa ol 875 5
Y9 osle bl aSST Cnini 1355 oo @1 o5 Silslgiig ¢ Madl o 5 15 4o o 55 S
Cllas 5 ot ay Cabgo |y Lot gs 555 6 5 lem (0 50l 557 a4 Sl sl JSS 54
23 (a5 ol 03 g03 &l ss 2y Wl s B st Aol 8 b A 5 5l ey 5 8 S slal
(O S5 g S S B el e 3 51 8 e o (el anaST el
(S g s ey iy il 53,20 Lol s By sl L 1 OT (6,8 5 5 BLLI
SLeMb| mils Hlastl s 5 )85 o Olded 5 Sl J 287 5 sl Jlasl (03 g Olabsl 16
N o (Ml 42aST 487 Coil gl jlne adas Sl emS 55 5 3 Shee 51 35
GO Si L Ul g o 5 Ol o) oDl (6 sgon ias 15 Laide b sl s e b o
5 0dss g won¥ O s 5 ol (23 (B i Ol oo I JSize 05 8,1
Tl 53 158 5 Jadll) s el 8 ol 5B sl L (Ml (1) 58 pedes Lo 5 - b L
5 o o B a8 oo (bl o 5l 5 Sl e e s p Sa L 528
S P 63,3 $AS o stn 5 T3 6l (Ml S gt sloml Jlel 10T (5,57, 74
ol 5T s S (6,8 gl Sliwss o Jlom Gais gl b plie Slowdis 3,08
5 b e ki Slalae S S 5 Sl 5 ol S3lekedel b s sae
DLk K 235 la s 5 511 220l o s 53 a1 5S4 5 e Dlowes J 87

1 Weeramantry: ¢4+ 1CJ Reports Dissenting Opinion of Judge,) 441,

2 Millennium Declaration, United lations, A/55/1.2, 2000. Coupland, Robin, Humanity: What is it

and how does it Influence International Law? 83 International RevieZ of the Red Cross (IRRC), 2001.
WS Lges ¥

v'Case concerning Legality of the Threat or Use of nuclear weapons, ICJ Reports, 1996., Dissenting

v'Opinion of Judge Shahabuddeen, pp.396, 406.

v'Case concerning Legality of the Threat or Use of nuclear weapons, op. cit., Dissenting Opinion of

v'Judge Weeramantry, p.486.

=
5
]
=
<
)
N
5]
x
=
©
IS
IS
5]
<
S
=
=
[72]
)
c
3
=
S
c
EC
T
=z
=
s
S
5]
o
>
)
I
i<}
<
©
]
=
(O]
I
<
wv
>
)
=
»
o
S
=
=
5
<
3
[%2]
c
S
%
&
&
=
%)
z
5]
I
S
]
5
©
=
)
c
-
S)
@
(2]
3
[«5)
=
=]
o
c
=
E
£
@
w
=
&
G
(%]
c
L
=
]
=
)
=
=]
i
S)
2
S
2
(5]
=
'_



w,wpoujuogjw@pguww\?g:..ﬁwﬂu)&_‘,;se.m
Oltales sLasl G b 5o S o 5 o505 5 I3l 015,13 518 5 ses 53 L s ik
s3be as (B sl 5y slaml bl 5o Dlbeds J 28 5 P s ailr ki
G J gl Uy Sl 3, Shae Clan 31 Sliebsl oS Colln L 5 (65l dinodss

OIRREPLRPAEY

.;g
1
Y
3
1
3.
3
3

\ 3
3
1
4.
3
>
Y
3
]

\,
2
T
3
3‘
)
4
i)
_‘§3
%




\n
\\ International Legal Research

‘ Volume 17, Issue 63, Spring 2024 -

C.gl.‘m
WL e S 3 S sls Ml Olgs e OF8) - folonl (555 40l ol cosl L
N-Y4 DV (FF) o M| 0 5 s O g5
b talbehias Slawobes 55 G jlases 51 Sl 5 )b daoescns 5 b5 .(VF0Y) i (6 -
NFAIVE (Ve 1IYF (5 i Cliioer . ol g O grnsaS YV o 5 b ool 5 ASTG
dolihad . Il sl 53 Ll Olu g pwliilins ((VFA0) L5 smus ¢ 285 o) 5 Mmen (g
PRV (V) 9 (oo gur (§ai> el
(el (/A8 Ggim 5 aisle boi glas SO 5 5555 sla e (VFr0) Lo o Slins
YOX-YYY (F) & (5 iS” ai pingp aloes O g5
B Dby s S b gs ity Jallons Gsim Sule, L(VFAY) Lk s Iy 5 G sl 0L e -
FY-AF (08) Moo 5im \gT SLllsl 5 50 o s 5 Ol o5 g
wolilas s dom Mol (B 5a o5 53 0 B 5 S5l b b Ol ol (VWAV) gl e (OLES ) 5
FVGYYA () FA (o goe (G pi> el
5 Ol i 3o Ol g5 (IS e 3 by (Moo Gai L (VYA 1l )T o6 5
1 s (B SRR
Sl 5320 ol B i J ol el (VW) L i dames 31550s 5 (o ¢ 2 51 b o o
BOV-OVD ((1)D+ ¢ o sae Faim lalllan. Ko 55 )5l Olgie 585 5 SalS Solowrs
4 O polae Al s B 3 e sle b s Jlasl plisel b OISl (1FAA) L0l jge ¢ b
ko o] o G g Dlafllao S0 o
5 Jhdlom Gsi Sl el (ol s :Cndly 5 fio 2asbsy OYAY) & Solin o auds-
s 0ol ¢ et

- Book

-Alston, Philip. “Lethal Robotic Technologies: The Implications for Human Rights
and International Humanitarian Law,” JLIS Special Edition, 2012, vol. 21(2), p.
51.

-Atadjanov, Rustam. (2019). “Humanness as a Protected Legal Interest of Crimes
Against Humanity: Conceptual and Normative Aspect”, Springer, International
Criminal Justice Series, Vol. 22.

-Gneiss, R. (October 2015). The international-law dimension of autonomous
weapons systems, Firebrick Ebert Sifting.

-Meron, Theodor, (2000). “The Martens Clause, Principle of Humanity and

Dictates of Public Conscience”, The American Journal of International Law, Vol.
94, No. 1, p 82.

-Meron, Theodor,(1989). Human Rights and Humanitarian Norms as Customary
Law, Oxford University Press.

-Nasu, Hitoshi & Robert Mclaughlin (2014). New Thechnologies and the Law of
Armed Conflict, the Netherlands, Asser Press (ebook).

-Ticehurst, Rupert, (1997). “The Martens Clause and the Laws of Armed Conflict”,
317 IRRC125.

The role of the Martens clause in limiting the use of new automatic weapons/Authors: Meysam Gharabi, Heybatollah Najandi Manesh, Mohammad Reza Alipour



3t e Losdema (e (Sl ot ¢ gy a0 iy 5 /57355 e Sl (6,8 51K o 3 sl b s 2B

ellyie o inamesisass A

-Tomuschat, C, (1993). Obligation Arising for States Without or Against Their
Will, 241 Res Cours.

Article

-Carafano, James Jay. 2014, “Autonomous Military Technology-Opportunities and
Challenges for Policy and Law”, Backgrounder No. 2932 on National Security and
Defense, Heritage Foundation.

A,Cassesentonio, ,sky? the in Pie Simply or Loaf a Half :Clause Martens The ,

Law international of Journal European I1.Vol , \,y+++ No ,.

-Millennium Declaration, United 1lations, A/55/1.2, 2000. Coupland, Robin,
Humanity: What is it and How does it Influence International Law?, 83
International RevieZ of the Red Cross (IRRC), 2001.

-Schmitt, Michael N. “Autonomous Weapon Systems and International
Humanitarian Law: A Reply to the Critics”, Harvard National Security Journal
Feature, 2013, p. 2.

-Sparrow, Robert. 2011, “Robotic Weapons and the Future of War”, New Wars and
New Soldiers: Military Ethics in the Contemporary World-edited by Jessica
Wolfendale and Paolo Tripodi, Ashgate Publishing Company.

-Treder, Mike, (26 March 2009), “Robotic War Appears Inevitable”, available

Case

-A/HRC/23/47 Human Rights Council, twenty-third session agenda item 3,
promotion and protection of all human rights, civil, political, economic, social and
cultural rights, including the right to development, report of the special rapporteur
on extrajudicial, summary or arbitrary executions, Christof Hens, 9 April 2013.
-Case concerning Legality of the Threat or Use of Nuclear Weapons, 1CJ Reports,
1996., Dissenting

-Case concerning Legality of the Threat or Use of Nuclear Weapons, op. cit.,
Dissenting Opinion of

Corfu Channel case (UK v. Avbania), Merits, 1949, ICJ Rep 4,22 .

Human Rights Watch, “Losing Humanity: The Case against Killer Robots”, Nov.
2012.

-ICRC,meeting of Experts on Lethal Autonomous Weapons Systems (LAWS), 11-
15 April 2016, Geneva

-ICRC,The Challenges Raised By Increasingly Autonomous Weapons,(24 June
2014),available

-Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, 1996 ICJ
Rep 226 (July 8).

-Military and Paramilitary activities in and against Nicaragua (Nicaragua v. U.S),
Merits, 1985 ICJ Rep. 14,113-114, para 218.

-Prosecutor v. Furundzija, Judgment, No. IT-95-17/I-T, para 137 (December, 10,
1998).

-Prosecutor v. Martic, Review of the indictment Pursuant to Rule 61, No. 1T-95-11-
R61, para 13, (March, 13, 1996).

-Reports of the Secretary General of The United Nation pursuant to paragraph 2 of
Security Council resolution 808, (1993), para. 48, n 9, UN Doc. S/25704 (1993).

See:ICRC 2014 Meeting of Experts on Lethal Autonomous Weapons Systems
-UN General Assembly, Res. 96(1), 1946.
-UN General Assembly, Res.217 A (111), 1948.




, International Legal Research

‘ Volume 17, Issue 63, Spring 2024 -

-UN International Conference on Human Rights, Tehran, Iran, 1968

Convention

-Convention on Cluster Munitions, 2008.

- Convention on Prohibitions or Restrictions on the Use of Certain Conventional
Weapons Which May Be Deemed to Be Excessively

-Convention on the Non-Applicability of Statutory Limitations to War Crimes and
Crimes Against Humanity, 26 November 1asA.

-Convention on the Prohibition of the Use, Stockpiling, Production and Transfer of
Anti-Personnel Mines and on their Destruction, 1997.

-Geneva Convention for the Amelioration of the Condition of the Wounded and
Sick in Armed Forces in the Field, Geneva, 1949, Art. 63(4).

-Geneva Convention for the Amelioration of the Condition of Wounded, Sick and
Shipwrecked Members of Armed Forces at Sea, 1949, 75 UNTS 8, Art.62
-ICRC,Autonomous Weapons: What Role For Humans?,(12 May 2014), available
on:

https://www.icrc.org/en/doc/resources/documents/news-releace/2014-12-
autonomous-weapons- ihl.htm,(14 October 2014

-Injurious or to Have Indiscriminate Effects, 1980.

-International Committee of the Red Cross(ICRC)on autonomous weapon
system,11 April 2016 Judge Weeramantry, p.486.

on National Security and Defense, Heritage Foundation, 2014.

-Protocol for the Prohibition of the Use of Asphyxiating, Poisonous or Other
Gases, and of Bacteriological Methods of Warfare. Geneva,1925.

Pronouncement
-Dissenting opinion of Judge Shahabuddeen, Nuclear Weapons, ICJ Reports
Dissenting Opinion of Judge 1aas.

-Dissenting Opinion of Judge Weeramantry, Nuclear Weapons, ICJ Reports
Dissenting Opinion of Judge 1aas.

-Geneva Convention Relative to the Protection of Civilian Persons in Time of War,
1949, Art. 158.

-Geneva Convention Relative to the Treatment of Prisoners of War, 1949, Art. 142.
-Hague Convention (IV) Respecting the Laws and Customs of War on Land, The
Hague, 1907, Preamble.

Website

-https://qavanin.ir/Law/TreeText/96913
-https://farsi.khamenei.ir/speech-content?id=47392
-https://www.hrw.org/news/2018/08/21/killer-robots-fail-key-moral-legal-test
-ICRC.Autonomous Weapons:ICRC Addresses-Meeting of Experts.(13 May
2014),available On:
https://www.icrc.org/en/doc/resources/document/2014/05-13-autonomous-
weapons- statement.htm.(14 October 2014)
-on:https://www.icrc.org/en/doc/resources/documents/statement/2014/24-06-
challenges-autonomous-weapons.htm(24 June 2014).
-online:<http://ieet.org/index.php/IEET/more/treder20090327>, (3 February 2014).

-Opening Statement of the Prosecution in the Einsatzgruppen Trial (September 29,
1947), Accessed May 08, 2019

The role of the Martens clause in limiting the use of new automatic weapons/Authors: Meysam Gharabi, Heybatollah Najandi Manesh, Mohammad Reza Alipour



