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Abstract

Field and Aims: Reliance to Provisional Measures in the ICSID Arbitration
Tribunal to suspend criminal prosecution is a new issue in international investment
law. The host state will prosecute a foreign investor after to start investing disputes
in the ICSID Arbitration Tribunal to prevent from international arbitration.
Therefore, the study of different dimensions of this approach is important and one
of the aims and subject of this paper.

Methodology: The research method is descriptive-analytical and critical to answer
a question by relying on the ICSID Arbitration Tribunal’s procedure. Research
question is what are the effect of the ICSID Arbitration Tribunal’s Provisional
Measures in denying the host state’s sovereignty in prosecuting a foreign investor?

Findings and Conclusion: Research findings show that the imposition of
Provisional Measures, acceptance of the investment agreement, reliance of the
parties on the international arbitration mechanism before disputes arising to ignore
the host state’s sovereignty in prosecuting foreign investors at the same time as the
international arbitration begins, so that fair arbitration will be carried out while
maintaining equality of arms.
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Introduction

Resorting to bilateral investment treaties is one of the most important mechanisms
to support foreign investors for economic activity in the territorial territory of the
host government (non-affiliated government). It is based on such protection that the
foreign investor can claim the neglect of economic interests according to the terms
of the investment treaty against the host government in international investment
arbitration2. But in recent years, it has been observed that the host government, in
response to the foreign investor's claim, disrupts the arbitration process by
criminally prosecuting the foreign investor, employees, witnesses and partners. The
criminal prosecution of the investor, his employees and partners takes place in the
domestic criminal courts of the host state, while the arbitration of investment
claims takes place in the non-affiliated authority of the host state. Although it
seems that there is no constant connection between these two situations, sometimes
there is a close connection between these two events. Criminal prosecution of the
investor in the domestic courts of the host country at the same time as the
arbitration proceedings is one of the common defense tactics of the host country.
The host government uses criminal prosecution to defend its position against the
foreign investor in the arbitral tribunal and defeat it. According to some, this
behavior is a manifestation of the abuse of power and the tricks of avoiding the
responsibilities of the host government towards the foreign investor (Mirzayev,
2012: 71). However, the host government's use of criminal prosecution tools after
the start of the arbitration process makes the position of the parties unbalanced.

In this situation, the power of the host government to prosecute the foreign investor
or his employees prevents the initiation and flow of fair arbitration and defense of
the foreign investor. This action of the host government not only causes the
investment treaty arbitration process to be hindered, delayed or interfered with, but
also the investor, his employees, partners or witnesses are affected by its negative
dimensions after the investment treaty arbitration has started and they are
prevented from cooperating with the investor to prove The lawsuit remains in the
arbitration court. This is despite the fact that the investment treaty and the contracts
between them are the basis for the behavior of the parties to the dispute in the
hearing authority, and none of them should resort to unusual mechanisms to put
pressure on the other. Despite this experience, it has been shown that some host
governments respond to the foreign investor's claim in the arbitration court by
relying on their position in the exercise of territorial sovereignty and through
domestic criminal courts. The result of such behavior towards the foreign investor
is that the conditions will ultimately be in favor of the host government. The direct
connection between the prosecution and the criminal proceedings of the host
government with the arbitration proceedings under the rules of the International
Center for Settlement of Investment Disputes (ICSID) may be established by
preventing the summoning of the investor's witnesses to the arbitration court by the
host government. The procedure of the ICSID Arbitral Tribunal in this situation
shows that if the prosecution and criminal proceedings of the host government are
stopped, the investor can easily present his witnesses in the Arbitral Tribunal
(ICSID, 2010: 163). Suspension of prosecution and criminal proceedings of the
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host government in this situation is one of the causes of eliminating double
pressure on the petitioner and his witnesses in the arbitration court.

In recent years, similar claims by foreign investors have led to the formation of a
special procedure in the ICSID Arbitration Court. Therefore, according to the
request of the investor, the arbitration court has reacted to the criminal prosecution
of the host government in the form of temporary measures. Resorting to temporary
measures is one of the accepted mechanisms at the disposal of the ICSID
Acrbitration Court (Bento, 2017: 363) so that the fairness of the proceedings can be
realized through temporary measures (Salehi, 2019: 173). As there is no difference
between the judicial proceedings to resolve the dispute and the arbitration
mechanism, except that the jurisdiction of the arbitration court to issue temporary
measures is based on the consent of the parties to the dispute in the foreign
investment contract before the dispute arises between the parties. The necessity of
issuing temporary measures is due to the fact that the arbitration process from the
beginning to the end and the issuing of a decision is usually time-consuming. In the
meantime, the host government may take measures to invalidate the arbitration and
its result. Therefore, maintaining the rights of the foreign investor by meeting the
conditions in the form of temporary measures until the final decision is issued is
one of the priorities of the arbitration court. If a foreign investor faces criminal
prosecution by the host government after filing a dispute in the arbitration court, it
is inevitable to request the issuance of temporary measures from the arbitration
court, but the temporary measures of the arbitration court to prevent the
investigation and criminal proceedings of the host government mean to deal with It
is the exercise of sovereignty of the host government that is beyond the jurisdiction
of the arbitral tribunal.

The exercise of criminal jurisdiction of the host state in the territorial territory is a
manifestation of the exercise of national sovereignty of the host state. But the
exercise of national sovereignty of the host government to implement criminal laws
is in opposition to the right of the foreign investor to resort to international
arbitration of investment disputes and overshadows it. The arbitral tribunal does
not have jurisdiction to assess the host government's criminal claims or the
defendant's defenses against it. As the practice of the ICSID Court of Arbitration
shows, it is beyond the competence of that authority to check whether the criminal
prosecution and proceedings in the criminal courts of the host state have a legal and
legal basis or not (ICSID, 2010: 163). This situation affects the adoption and
implementation of temporary measures of the arbitral tribunal to suspend
prosecution or criminal proceedings in the territorial territory of the host state.
However, the ICSID Arbitration Court has acted according to the necessary
conditions for issuing temporary measures and adapting its framework to suspend
the criminal prosecution of foreign investors in these cases, which is one of the
goals and the subject of this article. The research method is descriptive-analytical
and relying on the procedure of the ICSID Court of Arbitration to answer the
question that what are the effective components of the temporary measures of the
ICSID Court of Arbitration to negate the sovereignty of the host government in the
criminal prosecution of the foreign investor? The answer to this question first
requires examining the binding nature of temporary measures of the ICSID

Il g todiy 5 / 4SSl (615 O > S m SISl 4 Jun 5 b ol SIS e (5,7 o Gl




\ International Legal Research

‘ Volume 16, Issue 59, Winter 2023 - - E L

Arbitration Court for the host government, and then suspending criminal
prosecution and ignoring the host government's sovereignty, so that its analytical
and comparative achievements based on the rules and procedures of the ICSID
Arbitration Court can be presented to those interested in international investment
law.

Conclusion

A foreign investor is able to file a lawsuit against the host government for violation
of investment treaties. This situation is caused by the legal protections of foreign
investment in the teachings of international law. The security of foreign investment
from the extralegal intervention of the host government is a matter of legal
protection. Based on this, the host government is expected to guarantee the security
and protection of the foreign investor and treat him fairly and non-discriminatory
based on his nationality. But on the contrary, as soon as the arbitration process
starts, the host government prosecutes the foreign investor at the request of the
foreign investor in order to pressure him to withdraw from the arbitration. This is
despite the fact that the host government's criminal proceedings against the investor
or its executive agents aggravate the disputes between them, which the arbitration
court is trying to deal with. The criminal prosecution of the investor in parallel with
the handling of its arbitration claim is one of the issues that aggravates the dispute
between the parties and prevents the arbitration court and the investor from the
process and the desired results of the arbitration. There is a suspicion that the host
government is using this tool to retaliate against the arbitration lawsuit to pressure
the investor to withdraw from the arbitration. This situation is the point of conflict
between two rights. On the one hand, the investor has the right to raise the
violation of the obligations of the host government in the arbitration court and
demand its consideration. On the other hand, the host government has the right to
prosecute the investor and his employees for committing crimes in the territory of
that government. However, the prosecution and criminal proceedings of the host
government should not be an excuse to affect the investor's interests at the time of
filing an arbitration claim. During the arbitration proceedings, the parties should
not take actions that aggravate the existing situation. In other words, for the host
government, this situation should not be an opportunity to overshadow the foreign
investor's defenses and his access to the documents and evidence necessary to
prove his claim in the arbitration court.

Therefore, under these circumstances, the host government's criminal proceedings
are a threat to the integrity of the arbitration process, which must be prevented with
temporary measures. Interim measures of the arbitral tribunal are one of the
mechanisms to deal with such a situation, which leads to ignoring or limiting the
exercise of the sovereignty of the host state in a misplaced position, when it
interferes with one of the issues under the jurisdiction of the arbitral tribunal. The
arbitration court uses the mechanism of temporary measures to preserve the rights
of the parties and the integrity of the arbitration process, in order to prevent the
escalation of the dispute between the parties until the final decision. Therefore, the
arbitral tribunal prohibits the host government from conducting criminal
investigations and proceedings against the foreign investor according to its powers
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in the field of issuing temporary measures, when it is evaluated as preventing the
foreign investor from asserting his right in the arbitral tribunal. This action reduces
and balances the unbalanced position of the host government towards the investor
in the territory. The host government does not have a superior position compared to
the investor before the arbitration court. Therefore, the host government cannot
prevent the issuance of possible temporary measures by the arbitral tribunal. As the
temporary actions of the arbitration court do not need the consent of the parties to
the lawsuit. This situation is caused by the nature of temporary measures in the
hearing authority. Temporary measures are one of the tools used by the court to
keep the position of the litigants balanced and equal. Although the position of the
litigants in the arbitration authority does not affect the acceptance or rejection of
their behavior. Therefore, the arbitral tribunal tries to neutralize the unusual
behavior of the host government by resorting to temporary measures. But the Court
of Arbitration in this area is facing limitations and challenges that are caused by the
impact and influence of the actions of the host government and the Court of
Avrbitration on each other and foreign investment. The temporary actions of the
arbitral tribunal appear to be in conflict with the sovereignty of the host
government. But this theory is adjusted when the host government enters into an
investment treaty with foreign investment. In fact, the investment treaty is one of
the reasons for the commitment of the host government to refrain from actions
towards the investor at the same time as the start of the arbitration process, which
will lead to the escalation of the dispute between them. Of course, this issue does
not mean ignoring the criminal responsibility of the foreign investor or its
employees forever. Rather, this approach for the host government has a temporary
nature and only until the end of the proceedings of the arbitration court on the
disputes between that government and the foreign investor. This situation is caused
by the obligation of temporary measures and the influence of international law
doctrines in investment treaties and the desire of the parties to the international
arbitration mechanism to resolve disputes between them in the investment issue.
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