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Abstract

Field and Aims: Electronic contracts are a type of contract in which the interaction
between the parties in concluding the contract can be done through various
electronic tools such as electronic mail, a computer program or by two electronic
agents that are programmed to recognize the formation of the contract. But what is
important about these contracts is the law governing these contracts, which has
become a challenge.

Method: The present research was carried out with a descriptive-analytical
method.

Findings and Conclusions: The basics of electronic contracts include the
sovereignty of the will between the parties, speeding up and facilitating the
conclusion of the contract, the additionality of the electronic contract, the absence
of physical presence, the principle of consent of the electronic contract and its
international aspect. The changes resulting from communication and information
technology and as a result of the emergence of the phenomenon of virtual space
have caused that the former communication factors either do not exist or, if they
exist, are not in the same sense as before. As a result, the concept of
communication factors such as the time and place of contract conclusion, the place
of residence of the parties has been challenged.

Keywords: Electronic contract, Electronic business, Electronic signature,
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Introduction

E-commerce, in its strict sense, is online negotiation, exchanges, conclusion of contracts,
transfer of goods, services and finally payment through electronic means, although at first
this only happened through closed networks that only certain companies and organizations
had access to. they had. With the development of virtual space, many companies offer their
goods and services through the Internet, the use of the Internet and computer networks for
negotiations, exchanges and the conclusion of international contracts has increased, thus
raising wide legal issues (Kamilypour, 2019: 1). The development of technology and the
entry of the Internet into the field of business caused a change and transformation in the
nature of contracts and a new generation of contracts was formed in commercial relations,
which, along with innovation, also brings the functions of traditional commercial contracts.
Based on this, the electronic contract is not a special type of contract, but the description of
electronic only expresses the way it is formed, that is, the form of this type of contract is
electronic. The formation of contracts usually does not require any special formalities, and
as soon as the will of individuals regarding the creation of a legal entity is declared and
agreed upon, a contract is formed between them. The method of declaration of will is not
important either, but any means that indicates the intention of individuals can create legal
works. Now, in the electronic contract, people's wills meet through electronic tools and
produce legal effects. (Soltani, 2017: 2). In the conclusion of electronic contracts,
transactions are usually carried out by means of electronic tools, in some of these methods
of conclusion, human power is not directly involved and the computer acts automatically on
behalf of their will. Therefore, in general, regardless of the formalities of conducting
electronic transactions, it is assumed that the will of the parties is present in each part of the
transactions. One of the most important difficulties of concluding an electronic contract is
the lack of provision of the necessary environment for each party to inform each other of
each other's eligibility and true personality to conclude the contract. In this case, each of the
parties must rely on the information provided, and it will be the claimant's responsibility to
prove the invalidity of the electronic contract due to one of the parties. (Ahmadi and others,
2018: 5) What is important regarding electronic contracts is determining the governing law.
Determining the law governing electronic contracts is important in many ways. On the one
hand, it is the law that determines whether a binding contract has been concluded between
the parties or not. On the other hand, some special issues in the electronic contract, such as
proof of its formation and the time and place of concluding the contract, may have different
rulings due to different laws (Elsan, 2005: 141). The principle of freedom of will gives the
parties the right to determine the law governing the contract. This principle means the
sovereignty of the will of the parties in concluding the contract and is accepted in the laws
of all countries. In fact, it is the will of the parties to the contract that determines the
governing law. But the question is how far is this freedom? To answer this question, it
should be said that if this principle is not limited, it actually means that the parties to the
contract can determine the law governing the contract according to their taste. Based on
this, the question arises, what is the basis of the law governing electronic contracts? And
what challenges play a role in determining it?

Conclusion

The development of technology and the entry of the Internet into the field of business
caused a change and transformation in the nature of contracts and a new generation of
contracts was formed in commercial relations, which, along with innovation, also brings the
functions of traditional commercial contracts. An electronic contract is an agreement
created and signed in an electronic format and it is an agreement that requires and accepts
the parties through the open international network of remote communication with audio and
video tools. In clause (s) of article (2) of Iran's e-commerce law, a term called "distance
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contract" is mentioned, in its description it stipulates: "Request and acceptance of goods
and services between the supplier and the consumer using means Communication is long
distance. Electronic contract is different from the concept of electronic exchanges, although
the two mentioned terms are sometimes used interchangeably. Another term related to it is
the formation of marriages to absentees. Considering the significant changes that
information technology has made in business and has given it the two characteristics of
speed and ease. One of the forms of electronic contracts is the email contract, which can be
said to be the oldest and at the same time the most common type of electronic contracts.
Another form of electronic contract is the contract under the website page. Another type of
electronic contract is shrink-wrap contract. The basics of electronic contracts include the
sovereignty of the will between the parties, speeding up and facilitating the conclusion of
the contract, the additionality of the electronic contract, the absence of physical presence,
the principle of consent of the electronic contract and its international aspect. What is
important regarding electronic contracts is determining the governing law. Governing law
means the legal system within which the contract is created, and the validity and influence
of the contract is derived from it, and the words and expressions of the contract are
interpreted according to it, and the rights are enforced and the obligations that constitute the
content of the agreement are based on it. takes place Regarding the law governing
electronic contracts from a formal point of view, it should be said that the legislative
approach in the field of the form of electronic contracts focuses on the removal of formal
conditions that lead to the distinction between electronic contracts and paper contracts,
unless the removal of formal conditions leads to the loss of the philosophy of the law. That
condition should be formal. Regarding legislation in the field of electronic contracts, there
are also different approaches. The first method is the establishment of facilitation rules
based on the identification of online business, similar to traditional business, and its
accreditation and effectiveness is based on the establishment of laws indicating the
inclusion of existing rules on online business, which is called the "applicable equality"
method. The second method is to create a legal system consisting of rules compatible with
the nature of the electronic environment. Its method is to select the best rules in the non-
digital world and bring them into the virtual space, although the methodology of this
method is based on establishing new rules. The important point about the law governing
electronic contracts is that the changes resulting from communication and information
technology and as a result of the emergence of the virtual space phenomenon have caused
that the former communication factors either do not exist or, if they exist, are not in the
same sense as before. As a result, the concept of communication factors such as the time
and place of the conclusion of the contract, the place of residence of the parties has been
challenged.
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