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1. but for cause

2B Starck, Droit civil: Les obligations (Paris, Librairies Techniques, 1972) para 264.

3. D Giesen, International Medical Malpractice Law: A Comparative Law Study of Civil Liability

Arising from Medical Care (Boston,Martinus Nijhoff, 1988) 163. See also: Canada: Bigcharles v Dawson Creek and District
Health Care Society [2001] 91 BCLR (3rd) 82 (BCCA) para 5; Dixon Estate v Holland [1997] 1 WWR 130 (BCSC) 134; MA
Ross, ‘Rules of the Road to Judgment in Medical Malpractice Cases: Standard of Care and Causation’ (1998) 20 Advocates’
Quarterly 274, 281.

4, England: HLA Hart and T Honoré, Causation in the Law, 2nd edn, (Oxford, Clarendon Press,1985) 431 and ff; T Honoré,
‘Causation and Remoteness of Damage’ in A Tunc, (ed), Encyclopaedia of Comparative Law, vol XI (The Hague, Tubingen,
1971) 23-66; RF Heuston and RA Buckley, Salmond and Heuston on the Law of Torts, 21st edn, (London, Sweet & Maxwell,
1996) 511-16.

5. WVH Rogers, Winfield and Jolowicz on Torts, 16th edn, (London, Sweet & Maxwell, 2002) 224; Flour and Aubert (n 3
above) paras 161 and 182; Rosenberg v Percival (2001) 205 CLR 434 (AustHC) para 85 (Gummow J). See also: R Fumerton
and K Fress, ‘Causation and the Law: Preemption, Lawful Sufficiency, and Causal Sufficiency’ (2001) Law and Contemporary
Problems 83, 102.

6. Ripert (n 3 above). See also: Starck, et al (n 3 above) p 1060; Flour and Aubert (n 3 above) para 161; P Lesage-Jarjoura and
S Philips-Nootens, Eléments de responsabilité médicale: Le droit dans le quotidian de la médecine (Cowansville, Yvon Blais,
2001) para 95.

7.AM Linden, Canadian Tort Law, 7th edn, (Markham, Butterworths, 2001) 109. See also: M Mclnnes, ‘Causation in Tort
Law: Back to Basics at the Supreme Court of Canada’ (1997) Alberta LawReview 1013, 1013.

8, factual- based

%.common sense

10, C von Bar, The Common European Law of Torts, vol 2 (Oxford, OUP, 2000) para 412; England: Roe v Minister of Health
[1954] 2 OB 66, 85.

11 Lord salmon
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The role of fault in causality authentication in the physician's civil liability
Esmaeili, fahad' pashazadeh, Hassan® Neam, mokhtar” Vakilzadeh, rahim?

ABESTRACT

In line with the main approach of other legal institutions for maintaining public discipline, the philosophy of civil
liability is also based on compensation and providing the maximum possibility of restoring the situation to the
previous state before the loss and finally achieving the lost discipline. Meeting the mentioned philosophy, the
importance of causality relationship has been less considered from the beginning so that it has been thought that
proving no fault will remove the defendant’s liability. The difficulty of proving fault caused by the multitude of
unknowns in physician’s civil liability claims and lack of familiarity of plaintiff with medical subtleties- as expected
- has caused the discussions to focus on the fault and neglect the element of causality relationship. Therefore, this
focus has increased the rejected lawsuits of physician’s civil liability and has disturbed the philosophy of physician’s
civil liability. The fact is that in the area of the discussed liability, fault is not the only possibility of authentication
of causality relationship and it is possible for the physician to be recognized as liable even without committing the
fault because of special nature of medicine. It is available in the juridical records and legal texts.This research is
theoretical and research methodology is descriptive and analytical and data collection method is library research by
referring to the documents, books and papers.

Keywords: Fault ,causality relationship, civil liability
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