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! Burden of Proof.

% legal burden.

® evidential burden.

* burden of establishing the admissibility of evidence.
® provisional or tactical burden.

|

7% 44 970 - 40

—_
—

|



|

VEF ol SF o Lo

S5 5 goyas Gy ik aclilad

—
—

|

0o g ladil plydl

okl 3y90 sl ST Ll i 38 &ildbgls 5 (o0l)] o0 4 81 oyl a8 WS LSl canl oY
g gad 030 Sl o 4l oad Jrans J6 et 5k jlnd )b 5l S

BT ales el Y oels Bais pllas > SeiB b len sl )b 5l dgae o))yl 3ei> )
Cuwl Al uins plio 9 3yl 51,8 Cuiad plio 550y plesl il b &S cul QT clyy Jeol oy
e ol e (ol pate glp s Al les L) p > (gixe g (Mo pais Gle (g
bylys g odds 48,8 Jlai 1> lile ol (glys (sl j0 &S ad S L =8 £485 b yliwsls oS ol
Ol olucsl sl 4 Sunod b )00 (sgm | g 00,8 Sl pys i sl p3Y Jlesl g gLyl o
poid ayol cpl LS 50 5 Wles L3l 50 1) e ,Slas Cllaio 48,5 & yguo by dlisl g prsie 4 L3,
5By oriz SO G5 pe 05T 03 )50 53 9 oy Sy CIS)) 2 S5 pe B g 00l L]
icte 5l Ol o3 9 Wb AblgS &85 wiite 9u pol cpl ST 4y (3390 (liwsly ST b el (65905
aSL s 1y 055 (AL o p o al)) )3 (IS5 e Taged b gy LS sl >
Hb g cwl B S sl 258 4l il pe G 4 Cuns a5 (SB ad D ol &S pen
STl 3y 5 s plia o> 2 ooy SIS ogas > (6 Sl gl 5 plesl ol
2L 2 Ol (> wrte Sl Gl e 9 1b Sl 85,5 wrcte 0945 ol (] LI & (3390 liwsly
e g 4SS dl! 4 e &S Al CuldS pas Cyao 2 psmed g0 adllas (g9
& ol ol 4l Voo oaie (LS o &) geite 9 298 el wigle & & b 035 5 Kbl 2908
Iy 25 ledl Como Wb gl g 30,48 liwdly suge p pastio «ldl CAST a5 Cund bxe ()
y90l (g yd 5 oo Wb gl 5 0l £opb oo ) ST bl &S ] me cpl 4 4L yles L]
bl ly ol b asl slesl yeudie ade ocdo glid &S Jyae o Lol S @lil ]y 55 sleal 550
(Y AYAY (oobl jguaia) 3505 )5 gl 565 bgd p b3l )b 9wl

poi) 9 mlir 3l (B b ablie ) ansls Jlagil g sy Jlie )3 (lojore (4ol 310335 0 ol
b asdylan 33 o)y LasBl s b ablde (ol conlio cilipes 3551 5o gy alle plao cule,

3 el a¥olenslsd wulass Lolol 5 aly 4 wiils e bl coal S cley poil s slassy e |y el ol Lite (faienss 51 5
Sz 50 CuagS a8 Sligle g el Jlie 50 ol o ale j0 50,8 )13 oo sage o Sl b (6,85 eel j3 3l &g,
5 ot e gl el slozal cllie Jlam sl pol (ol 1y lis o 5 6185 ) oS o Josd dnel 1 355 Cillsy b
kray & lind, 2002, 914-923 4 55 g9, aie; ol

ol & ol (Affirmative Defenses) cuie glis sjlse 53 ol 5 3,08 )5 waie onge p sooeld Gllas LS| L 3 jlge 3 sloyb o'
i gn Sl 1] 4 o188 Clstn Jlie 3 Ll 05 o 0, ppmall e Lo o el b 55 by Jub epiin 85 e
e 055 0348 3 ol DLl LS (e dy el 43I0 S52p pyenl] ke (spes 5l s @l alsl s oS cenl lae Lol Lels ol o
Assefa, 2012, 296-298 @4, 55 Eozy dhmey (| 50 i addllas sly o)l 13



Sl 50 603k )9 06 5 (395 wls% 2 9eSre S giunen SBT 5 Lol

9ol Ol 4 pluodls 3l CalSe Lobwl 15 33,5 oo 5b 093 5,Sles 5l pyma (& 5 (ailo e
9 lo ) Gloyme 395 00 o Cuolg )3 &S Cuwl oo e (6yal )33 p e dla > oS
&S 05 Lol 5,85 51 cdly Juol 598 0 cumw yol ol c@Bly 13 ks auae Sljlre I il fuol
hiloma 5l gloyme s34 ol 3,)l8 g 4185 aliols ol LS o ljlone pac 4t 5> dnsly Lais
9350 ) e ok p (2US 0 Ll AU L (Sgily 058 0 b U35 g s
BUS o Sl el canl p3Y g 59 anlyss ol Juol BT g ljlel 51 oolil 4 06 pase ;500
’Y?‘“" &S Cusl pya 5l ol jaie 0y b il @y pile wrie byl jo \.,\ih,s s alyl ey pladl 55
Das €« )bl Gl b olS > Juol K00 @jle 4wl (S L liwsls oage p J ol gianno
iz 4 Sl3l b ol wsSee ol (Gupta, 2012, 50).35 0 € a5 o @l b Kals» 4
1 el Sl o 3905 393m0 (255 481 K otdn Sopoprn iy 3 <l ol 31 g
ol by donti bl Jlnl g elog) (a5 (o5Sne b iy Jls>l 9 gLl 1) il ol (slhse
2 (S dds o laid & 5) (o dl Jolpe (oled Jgie ol 09 Jgas cilp Jol 51 5145
plos il g wlie hgioe 1) (s )] & CalSS aib &5 g) <l Jool JB1 (oles 9 5,5 o
aSly 9,5 00 58 Jade dy50 «ly Juol 1 aad o Jl8 opie sdpe o 1y pa dSine o)
P G0 )0 c)Lo‘ PJ.SS l; .)9»)‘54: ln_\.a,o Cuo yomo o)l.ol 9 D);L;o .)bol J@l u)] )M )2 L;;,meg.%m
9 35l el el cpl 5l peie ST s sl 355 aUS o YD al)l 4 Gl ppse «ily ool
bl 9 s Sljlome ) (g5 CunsSne slins 4y Loy yol ol kS Uil 1) 355 LS Wl
Mg gUBl sg2ge (0l 9 BV Slie 3 &5 WS (o0 plo pre CungSome oS> Sloj ol
Sl Jsime S5 51 513 1) padie Caayzme 080l 48T Jloj U 1 ] pyore pie &S S ol
& ly Jol cueSle AN 4 S0 Glie 4 S lo (69 CangSoe oS Wlgh e LSS
G500t 4y 5 Cawl 00 £y LS po piie &S S db) Sl g gLl LSB  cunl WS sl
O e 31 el [l as esSe j3 S 3l pia dSiise polie S Jaine S 3l 31,8

Je7e seoo 5l VP oole Gl o gillae ool Re V. EAWAIAS ousgy «olil )b oogai usSias aips) 55 yseioe sbo onigyn 5l
35 Al i) e A Egian oo 9B ol Bl lawgi 0iiS e (U Slig e b BlddSil VAP F Lsae (LiCENSiNg Act)
3 szl s sl ind (el 4y jgeme (58 Bab Same syl (sl Al A Sl 5 0 008 i (e Wb Sy 4,
s9e o9 LIS Sl Jgts npite oS 0d S anSlos (loj j0 ad s he o) fe (AR 4 pte (55 ol bl Eadge AT L aile
IVl iz e olFols ) 59,1500 05h ge psSone (Sgild o) 5he Gl o DL L (s GegSes bl Sjso Cal e 5o el
Syads 3950 1y (55 JYaiul ool Lal .cuilas 1) abogs o oo ol 45 5,5 oo Cols Wl liwsls aSyl 5 oo LAk (g5 (ALK 5,3 45 3,5

Allen, 2022, 25. :a; 555 g4, yiton axlllae (sl .ol 89 DS b (0l LusSian (3B (2,8 8,5 @dlel

C.

- E—

G

2
A
P

b

3

\ ¥




0o g ladil plydl

@3 om3 53 1l (55 4L 2jla e 295 (AL o Sl @ Jgin Kb ) 1,5 & 39, o3 5l
& 4y Kb g 2228 sl 2 9 235 () S b gl sl 3,5 355 (6,8 g 53
Oslye Sleg glBl 4 Wilen liwdld gow | oad &l Al ple ulwly o8l 4 ls (erie
STl )b 3905 osSinn ly 3 0,8 slss ol paie Sl g oS il e oo ()02
Jrazs Jues 1y O Ol o canl 8l Juol 6151 (S0 oass i @ 998 ol s 090 &
2y B> aba)) aed S 45 w8 olen (VA AYAY (g ge) Cansld cusied plis (sl Juld
o By s (abisyl amdlsiS £ odle ¥ty a5 ol o 51 (Sl Tasl b ale SLIL glse
3,5 o a5 0 1) ol s )3 ass] Cuonl a5 Jgiine dg9a ) woSe L3I b 5l anlie gy o
2 BL) i ot 2lg)l GomdlytS £ odle ¥ty cdbles oolil €S (o Lads 1) > (3o 4
(Picinali, 2014, 249) 355 o5 L2 (BUS o 2 (ololis

il 4 S e 5 3980 pin Cue e o)lel (e s il jb (Sigly pindy b
A salgs 5 gl ey (sline 4 (55 S5 L ol S5 B> (3 35 5 05 (S
Ol S (Bgxte 1) i e yme (B S o)k 5 S Jelse d92g bl Cue e o)lel
Sokly o)l aomss 3 o ol 0 gl o dSiite polis Sl (o ls (290 Slis 2 el
0313 518 wasie g0y epol oyl OMS (gleal W3] g 0 Jalgd CBlao py> (goime b (g0l Sy L]
(BY=0F VYA (05 29 0

955wl 53 OL1 L 3,5 weSe (Sle Y
JUB 0 edgd cdgiue dlex il (pogee plas bis &g il )b (SSgly Sle j1 (S

F

VEF ol SF o Lo

S5 5 goyas Gy ik aclilad

—
(>4

|

olF313 ol B3 e (53 3,5 ooalie R. V. LAMbENt oy, ;o (LOMd Steyn) coeal o) Sk 1o olgice 1y 0,55, ool alive |
OSen (BLS o (28 dgame Sl ax S5 00 g cwliel SVl Jobss 9550 10 995 BUS o LS (6l e xiloly e
4 0gd g9, 5 i adllae gl «ail p3Y o 3l i wld g o)l Ay 4 LY Cudsiae 0aiiS usSae (sl KAl Az ge ol
Allen, 2022: 30.
cleasS &) (e (58 O LYs (balance of probabilities) «oylas! o515 (alul 5wl meie 95 oo 45 Y pals "
b denlio ;0 a5 5 el (oae yol Sl &y pile paiie a5 (] Blis sl )] Grde i pg3) 5 Cana e (2,8 09 (bl 55 yal ol
A iy (Joe i 098 o2 5 die )0 5 e andllas (gl el 5 laBs (53529 el

® Salabiaku v. France (Application no. 10589/83) (1991) 13 EHRR 379, at 388.
IV s o 926 4 ot SALES § (lF S92y Ll 4y a5 ceul I | 5 glogl Criminality presumption) cecopzee o Lol "
o lal ol (Jl ol b 0 s diaasls (5500 ST pe (som 5l py S5ime g 0le paie £585 (] A Suaai b 5 0,00 5,3 (6, KalS LSl 5
S pe 8 5 Cenl (6,55 (Slged MBI og oo o)l o gBly jo s 0925 LYo sl p Gl 0, ISl 5 el s 554l
gy i e Sl l S92y il Gl y3 Sl Hololinebl b (593 b sbml cow oS LA b gl (sl o)lel a5 s )ls bt
Ul sla b, 4 o2 bl s Sy pus b a5 9 33,5 on Bl e & S Sl ol b ol g b ol
IV e (oo, s YT OTYAY (650 ot dy 058 g9, 3 yiom asdllas (610085 oo Jgin (g yols



Sl 50 603k )9 06 5 (395 wls% 2 9eSre S giunen SBT 5 Lol

Olilre ol opl i sla)Saly dlos 5l a8 Canl ol drols S 0500 w2148 D55 |9 0
3 52 W5 a8l o 9 o5 Jlo ol b ol ol (gogas ol (IS iSi0s 5 oz
Fewlio Sl 5 5l gl loyze (63590 13 115 wled Cljlore ditwa p oo Ledly a5 1y 0,8
Sl 4 B (59 &5 (55 4 B30 )5 s @dge 3 ) i plio &S diud )35 5 398
bug py Sl 5okl erie 3,8 buwg LS o g oy IS5, pae Sl s bl plogs]
3ylge 53 &S Cunl ] atie dls g 5,3 gdlio sl le Sl lse oyl ;3 g Al ksl
ojlel (628 s p oges glas (53ip LY by (55 s J 2 IS5 (b 15 52
(g Soged 4 Suned b g <l Juol oly )3 wlg oy o9 pade il ool o Cape e
ol s py> Glil g S dlia g LIl o)l 4y 1y oges pdlas 5 WS Way 48 5l 045
b o35 esSnn pos) dngi 53 (Hamer, 2011, 426) 5y 5,55 )5 (a8 cdlie oS LS
Srobe b g Caonl | pia doin rsls 10l Wlodged lais wilyx 51 (B o leal @l
e oLzl 6,5l 995 0 polus! ke o] pogad ) Slibre lpl 4 il Wil I8
JWd a1y (i ain i «ljbre 50 olidl p &5, 50 olidl gus i g il Juol cunS s
olizdl &5 51 U oyl dgng Sl Hb 0y wsSee a4 b wmly 5l dtwd pl 0 1 b sales
Blia o SWole Gl 4 ol ly ol el ol 5308 5ok mlp ) aed ol loie
288 BBle p (o> @Blie paB 3l90 )3 ¢ IS sk 4 canl B3I pasd Bgi> 5 dnely (oges
3 olsism sl anols L 31,3 lin (s 2205 4 38 2l ol e 5 ol 53 e o (0
Ol Glp Gime (pges Curiile £95 b Cull dr g WL dia e 1S (P plesl S L (gl
9 MBS e Cundio 93l Gleo el Dol & (6310 53 LS g Bl ST L (905 ogSae
T35 gl Loal L3l L ol Gl San 905 el (6,503 56 4y 1) seges Caniin s
4 Sty 0 Bl ol l S50l g Slad g oaomy malr Sl )3 Juged &g,
< ml jhd g (S Gl Cwl SUILL (905 (wsSae 1y 6505 e mali> 455
)b cage ul wlopme dolie 4 S car 3 ol sl 5 (55PeSS cdpdy oo
a5 ebold 5 4l lojle w3 it Lol )b Ciog (clyls ol 45 sl 0 o o gl sl

5 el pagad Slilre s €Cpend g o sl She s a5 calz o wles S JYaiul jegiul wiles 5y hlie o '
59 Sew ol CengSone 5l 25U ol ol L olesl 455 51 (il o] (a8l 1A sl 5 i 5 glaia! KUl g aibe e sz
Stumer, 2010, 4 558 g9, ogas ol )0 ke anlllas gl Sebse Gl D955 wge ojlail led 4 5 0,5 o 8 Liwl ) S
156-167

Pl (oLl Bl ) alSlae 4isS 50 B wish el (58 )0 Wigd oo Eodge Jsate a5 (53,150 Vsl canl oY (p3l55 cnl slml o !
LIL 0,5 )8 gosas Cariie Jlrs (50,58 5l oolatul sew sl (sgbiws b ail sgasee oMl ol asals LG g wil Jgl8 5eee
b axsls a5 (ool Slil b (Sgls ale) o] BT 51 (B 50 Cudgame sl oISl

|

C.

G
2
A
P

b

3

\ ¢



|

VEF ol SF o Lo

S5 5 goyas Gy ik aclilad

—
<

|

0o g ladil plydl

Llbd 4 0%g 4 mlyr 655 (ol il 5 S oSl la St 9 2B Sl g elogl
b sl et des 1 LYd @ pyn Sl iy OIS can ol 5l ool 5 (6590eSS i
6rasS s s Sl ol 4 & Cal 9109y (6lpbd b sl (sgm 51 ) & (g ytand pse
solss spslaer 3 2o e b uiis plis (o3)lge 3 Cosl il g5 ol g )l g S8
il dlasto glacalled 0 )ldy 00 pya a5 (63)lg0 40 Dous 0 axlge p > polie Ol gl paliiue
L5, g0l pm (woele 9 (cus anlgd 0] Cuwd 4 a8 jaso dlge BB b amdl lojle woly> S5le
Al 28 Loz Cuble ipyr Sl gly 5L 090 dalads 45T (63)l5e 0 b Cuwl Hlaid prie b p
@ s2led cpl Bl ) i plie oS (955 4 ALl L ladse il g Jo o isTy asle ail,
SleMbl b salgds 45 (63150 53 pimon g dxlge JSiio b pod BB g zsly (gl ogud 4 o5l
Cumdg oy 85 @3y 3 b a3l e J S b (BT das 3 B igpige il ol p3Y
deol @l Hb b weSae b dylge cpl 50 bl lads luwsly (gl qole b duad dilo (oo amd
GG Gyl Cd i lilge 4 (@Bl jd .l 395wl b Wle pae Cuto dnlgd 1)) 4 pile prse
5 i 2 g sl oy el £ (ol b bl sl 03,8 (O 35 e o
a2y ) yol (pl @9y & sl (6503 slie 5 )85 sloed (il (e M (59l )
& 5976 & Cawl (goluo LISl g Loyl s 5l (g9e0 pd o (g )10)05 1 (slire 4 M (solud WS o
23655 )18 ppl g sl CuBge 3 ool 28 @ 295 Jlie Bib 4 s )b I G @
5 31 815 550 ool | Ky o8 055 LBl Bl oy 35 (s (o S35 3le
4 Comd 00> gy JS )3 1) U 4 ales g lix (58S i y9el 10 42 9 S yp0l 0 2
Jol 2535 (MY AYAY ((5y00]) €aals )13 (goluel Cunsdg o a¥ole e (claisS & o )b
S1aS) Gliwoly Lilde o1y phie Cundge U ol gD (solus ool 3856 s 53 uoudd 5 Cly
oleilo ml ong & ml 1 (Sp 3 Jb ol b les Glste (Sl J10y95 5 (ogee sg Cole>
ol 53 ot CUGl 5 5l g @M 9 g3 ()35 (92 [l > & wrcte o alyd g sl
29 b golus 5 aliate (wpl 385 Jalpd oz 53 2 )18 sl 4 Cuus g5
Cudlea g S b (905 (ogSae dojls (sl 5 rie) (5553 bl e ly dbrl o
ey ol g s ) cus il prie JUE o lidl (ams pbge U cul Judd sl 1 luwals

LS 8 ales 3390 35 il 5l e cpl (53 0 5905 gl

Ol o055 onge 2 51, ol slaaly wl S pion Sger (b 39y 51 45 (63,8 €p il adsd il Al o oaeld 5 S sl sline
Sl 5l (S 58 ke nl s 0nS eugep | glinl pae LI L cul Y 358 oo it aile e slacilled wlse Sl S (608 e
Giesen, 2008, 52 4, 54 g4, auo (! 0 5t axdllas (sl ol SL31 b 3505 wsSixe



Sl 50 603k )9 06 5 (395 wls% 2 9eSre S giunen SBT 5 Lol

€ L5 plob & dro ol 4l Sl g glogl 4 dogi g3l g ie (slie 50> e
o (BUS o 0 oS e O (B LYD 2 g pis O 0 &S ol ] cllas laids
Cogh |y e bawgi py2 GBS b & Shll g (83 392 9 Sl 5 Lol jus 09 o
9 &Loa‘ )f‘ 9 Cal L;la.c Jw‘ t&) ujl)) g’L‘ol l)J) Ll Cuo yx0 o)ln‘ (:JJU dLa.».a.a )a..) J.Sso
ool oo oylel pis e o plise Jai ) S o b5 (6,500 550 & e S a5 lgo
3 S oy ol )l cuoyme o)lol 339 Syge 3 Cluainl saeld sl ST Sy
ol adlcul Bl p oy OISl pae Clwaiul p e wl p s OG)l 4 (yeidas 3,8 &S (3,50
15 515 oylel (S, 1y Cano oo olel o 551 45l oLih o)l cno oo o,lel S sl 5y
‘-J»O] 9 D)LA‘ uLuo uc)Lv 2 ])J) D9 J&‘ﬁ?u US.‘» ujl)-v JADI » UT FJ&S 2 U)yo uJ‘ JRIRET N
1y 5 exSele sl CuSl pie g a8 Clle Bun 4 U5 gl g 0B 2bs il 1l
3D el PLO.o Xoge uuuo) d9>g90 L;LQM> )l oolawl L J.,u‘ya uLO)Du b cwl p.:l)> o..\»bﬁ
i > 5 255,80 cdle J&p 5l (38 3585 5 Sl 1 oo odlatisl 29 o LY (5)5laex
Higds lilxs 35U 4 g alS
weas 3 1) by ply N3 aw g sl ol b (al b oj)le p CueSTe 3 505 oaimd
3,8l 5ty o] p Gl Hb Jeess b gol ol dmd o oL L ylid ) 4565 ) s Connnd dnols o
Cosds G b Shy oRih S 4 3 e ygf mil dileee ST, gle ul il coles 4,
9 ol (35 w9 4Bl plojle 5 (295 920 4 ey OISl (eges Culing g i) dbml s
9 Y] 595 3)lge ggerme it (B8l 3)Sug) iz SBSI daly 0318 950 4 (eges ol
03 o pralives V) A3l £68 5l ooy 4 1a)glS o p (2T Cutel 309, (0D WS
Jaol jl (S 2358 Glage a8 2545 ool ogh sl > oly w58 cpl b ailis (gly cunl
905 wgSan )lge oyl dlen 5wl 03 )g) wald 1) KoM (£)a8 God> ) odd Byl whue
ol 6505 U3l

STl 955 gSnn ol -Y
529 4 iy Jeol b Jl5 s 40 pol nl g ol Juol B (g0l 31 )L (Sigly ' > ]
l g 298 g2 & e o 386 4l (gygp0 Wl J1IS,5T e Goi et
9 TAdros (s> SBaing 33,8 Hlad sl dbgl 5 (olad Glolie sdlitwl sew jl @lo b 35,5
€.

|

G
2
A
P

b

3

YA



|

VEF ol SF o Lo

S5 5 goyas Gy ik aclilad

—
O

|

0o g ladil plydl

b & Gyee 0 ks g canl il ol (al coge (3l )b dga0 wsSae Ladize TiErNey
il Gy BB el o3 Ll
A5 3)90 oy dla 5> wagte 1) oS 295 e Johne 135 (g g2 ge Al ulul  —dll
25 (o )3
A3l olS' (2 @Bly )3 e Sl (S o b il pslee yal (] 45T (3)l50 )3 >~
6 1S o S| Jgine (b ozl 3)se 15 pae 4 35 il Vi) il slis p -
DS o ) oy da
g s0d Joine S5 2l carge eyl J)8 VLol dijlse Sl 6 Sl 4253 3 & (5590l -3
(Allen, op.cit. 68)
o S g a4 ol il (Sigly et o6 b o b
Cuo b g Vol daSlowe 3> I liren maie 9 MBL Joine 9 4290 1L wrie y2 ST HL ()l
o5 Lais deal L1 Ll g0 LwsSne lee Alan 5 b oyldl &8 slis 5L loyg  glbd )
ag 1L Jb ol bl p b 51 T g Sbyls oS ol eulys 5 atios ol JUS 45 eges
g Ban 900 Oygo plarie Foi 0358 gl sl Il (eges ol Lais oS il
ot Brd ke bl Sl (SSgily ok Glp pis Bei> b)) (s e 4295,
(VY AYM 50 o) sl 03,8
ot i 4 Gy 3 555 Comi 391 iplE ol 1l > Sl 08 s )
il S
el 0asl w39y (ol 3130 4 bype b > SUHL (3,5 wgSae 4 bgje Lallps -V
Db guie Jol (lgie 4 1l g (A5
AW Wlgn Wb e Jb o 50 5 00,8 dleld s ool bL Ll Hb 0,87 eeSae Y
Sy Gl 4y gedg0
5L liaie g &Ysle 5 o Juds Sl b 03,5 ugSas —F
2 692> Sl L 3505 weSae sl 1y (olaylixe RV, Oakes oigy ;0 UK Jle olgen
5l Ak bylae cplCaol 03505 oyl S8 900 dmals> SO
oo B o sl Wb bl 9B 3 zydie slaodl] g Ggi> 0aiS dgaoe ilaludl —all
b
350 Baa b ol 30l (slaogud 45" 56 opl & Al ALE 295 g cuwls dluvg 9 Bua Hle —0
Ssl b pe ol



Sl 50 603k )9 06 5 (395 wls% 2 9eSre S giunen SBT 5 Lol

Sl g anle o)l 1) adkd 508 62,8 sladlil 5 o> 4 Lk osd 56l (laoged —¢
Gosb il Ban 4 ol Sl liored a8 abl 4Ll g5 (g eSS Al aAldlie loladl
LU opimen Dgd AL bl eilE BMS  wilg3 o SlolaBl plo (il atily dgvg o
Gan ool b caslize D31 Gois p ST b 905 wgSas Lk BT LT 29 pasute
S olsie 4 osSas Sl 8 509 il oS Se 4 s b el 5 300
D95 e ol (clpy b Cunl dage Boi> ple g iy 58 ) Jshee Cudgion
(Gupta, op.cit. 6-58)
3 sSas S8 slre plsis &) slae ez e dalj Gud odign 5 (e Jo Gl
3905 ke ol b
(6l dnd b S UGNy o oimd LS5 ol b (690 rlis ol cilsgo g LT —call
sl sl (058 Bl 5 olol Bl ol om S b3 & 05 L) "l oils 5
Sl w93 g Sl Sk (Bl ool 5 S PS5, (gl g a9 Sl oae p 2
Sl gode yol G Ol cdgiune Sl p e (alis il opl L3I LT -0
TSl prie S das 53 ol il onl U -2
wdgd bawgy o] BMS Gl b waie a4 o 3y (gl (oond Cgpow 4y a8 b L3l Ll LI o
S o )8 el b (s (2 yme )3 |y eaie
$ i b sl 5368 Billao L1 L 3505 woSee Ll &S ol ) 0ulS pons Y g 4y el
(Suryakant, 2023, 20)
S 2905 sSan )3 03gmd (lyie 35 g aule guamgl odign 10yl e b Ol
il g 395 85 ol weie (£185 Bsi> 9 3,05 )18 s )5 adl Coanl o Conl p5Y U]

|
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! Janosevic v. Sweden (Application no. 34619/97) (2004) EHRR, stating at 506: ‘the Contracting States
are required to strike a balance between the importance of what is at stake and the rights of the defence; in
other words, the means employed have to be reasonably proportionate to the legitimate aim sought to be
achieved’.
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Abstract

Despite the presumption of innocence, the prosecutor is obliged to prove the
elements of the crime and its attribution to the accused. Nevertheless, in terrorist
crimes, in terms of features such as the difficulty of collecting information, the
existence of complex networks, the use of encrypted communications, the
complexity of the structure of terrorist organizations, and the cross-border nature of
these crimes, putting the burden of proof on the prosecutor makes it difficult to
detect and prosecute. Due to the impact of terrorist crimes on the national security of
countries, it is necessary to adopt a differential approach that provides the defense of
the society in the best way while respecting the defendant's rights. Creating such a
balance is achieved by avoiding some effects of the presumption of innocence, i.e.,
accepting reverse onus and requiring the accused to provide evidence related to
some elements of the crime. This article examines the effects of accepting reverse
responsibility in terrorist crimes. The results of the research indicate that reversing
the burden of proof in terrorist crimes and the need to provide evidence by the
accused, while facilitating the prosecution of such crimes, causes limitations in some
of the defendant's rights, such as the right to remain silent. However, due to the lack
of explicit legal text in this field, it is necessary to review the requirements and
conditions for reverse onus, and in this context, managing the accused's right to
remain silent through creating a framework for applying these regulations can be
considered as a solution.
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The cornerstone of a fair criminal justice system—the presumption of innocence—
assigns the entire burden of proof to the prosecution. Yet, the contemporary reality
of global terrorism poses unprecedented challenges to this traditional model.
Terrorist crimes are marked by their sophisticated, transnational, and clandestine
nature, involving complex networks, encrypted communications, and cross-border
operations. This research highlights a critical legal dilemma: the rigid application of
the classic burden of proof in terrorism cases often creates insurmountable obstacles
for prosecutors, effectively granting perpetrators de facto immunity by exploiting
procedural safeguards. Such failures to prosecute serious threats to national security
and public order underscore the urgent need to re-evaluate procedural norms to
preserve the efficacy of the justice system.

This study critically examines the legal and normative foundations for adopting a
differentiated approach to the burden of proof in terrorism cases. Its primary
objectives are to:

1- Identify the circumstances under which a reverse onus clause can be
justified as a necessary and proportionate measure.

2-  Analyze the tensions such clauses create with fundamental defense rights,
particularly the right to silence.

3- Propose a coherent legal framework for implementing these measures
without fostering judicial arbitrariness or undermining core due process
guarantees.

The research adopts a qualitative, comparative legal analysis. It reviews
jurisprudence from international human rights bodies and national supreme courts
while engaging in doctrinal analysis of key principles—especially the composite
nature of the burden of proof (legal, evidential, and tactical) and the role of
affirmative defenses.

The study confirms that strict adherence to the traditional burden of proof is ill-
suited to combating modern terrorism, often resulting in an impunity gap. The
findings suggest that a narrowly circumscribed reverse onus—requiring the accused
to prove specific, limited facts (e.g., lawful possession of a weapon, absence of
terrorist intent, or legitimate purpose for holding sensitive materials)—can be a
legitimate and effective tool.

This approach is justified on several grounds: the imperative of protecting national
security (ordre public), the structural imbalance where crucial evidence lies within
the exclusive knowledge of the accused (e.g., passwords, intent, internal
documents), and the principle of fairness in rebalancing procedural advantages
enjoyed by sophisticated terrorist entities. However, the analysis also reveals a
profound tension: the reverse burden conflicts directly with the accused’s right to
silence and the privilege against self-incrimination. Requiring the accused to present
evidence risks turning silence into a prejudicial indicator of guilt, thereby
undermining the essence of these protections.

The study concludes that reverse onus provisions may be a “necessary evil” in the
fight against terrorism, but their use must be rigorously constrained by robust
safeguards. Simply shifting the burden is insufficient without a comprehensive
framework to mitigate the corrosive effects on defense rights. The research’s
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principal contribution is the proposal of a detailed, multifaceted legal framework for
the cautious management of the right to silence in terrorism cases, comprising:

Legal Codification: Clear statutory authorization defining the precise
offenses and elements subject to reverse burden.

Proportionality and Judicial Scrutiny: Ex ante review by courts, considering
the gravity of the offense, the accused’s exclusive access to evidence, and
the severity of penalties.

Evidential Thresholds: The prosecution must first establish a prima facie
case; only then may the burden shift, with the accused held to a lower
standard (e.g., balance of probabilities or raising reasonable doubt).
Procedural Guarantees: Strong protections including full disclosure of
evidence, enhanced access to legal counsel, and sufficient time and
resources for defense preparation.

Only through such a carefully balanced and precisely designed framework can states
effectively prosecute terrorism while upholding the fundamental principles of fair
trial, thereby reconciling security imperatives with immutable human rights.

Keywords: Reverse Burden of Proof, Presumption of Innocence, Terrorist Crimes,
Right to Silence, Due Process, Judicial Proportionality, Comparative Criminal
Procedure, National Security Law.
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