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Judicial Discretion in Contentious Proceedings before the International
Court of Justice
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Abstract

Field and Aims: In judicial proceedings, there exists a concept referred to as
"judicial discretion," which can be described as the judge’s right or authority to
decide what should be applied in a given situation. However, the issue of the
legitimacy and limits of judicial discretion has long been a subject of debate. This
study examines this matter in the context of contentious proceedings before the
International Court of Justice (ICJ), which constitutes the core challenge of this
research.

Method: This article adopts a descriptive-analytical approach.

Findings and Conclusions: The findings of the study indicate that judicial
discretion, when exercised by a judge in a principled and rule-based manner (i.e.,
grounded in legal principles, rules, and guidelines), does not constitute an abuse of
power or authority. Regarding the structured frameworks governing judicial
discretion at the International Court of Justice (ICJ), key factors include: Judicial
policy, Institutional linkages, and The Court’s organizational foundation.
Furthermore, in contentious proceedings where judicial discretion is required, the
ICJ may exercise such discretion in three key areas: Determination of jurisdiction,
Applicable law, and Procedural rules. In doing so, the Court must adhere to
established principles and standards in these domains, consistent with its own
jurisprudence. Additionally, understanding these regulatory frameworks provides
insight into the judicial reasoning patterns of ICJ judges, which can significantly
influence the success of a case before the Court.

Keywords: Judicial discretion, International Court of Justice (ICJ), International
judge, Contentious jurisdiction, Procedure of the Court, International law.
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. Wiklund

. Judicial activism

. Zarbiyev

. Thirlway

. The Court may, either proprio motu or upon a request made not later than the closure of the written
proceedings, decide, for the purpose of a contentious case or request for advisory opinion, to appoint
assessors to sit with it without the right to vote

6 . The Court may authorize or direct that there shall be a Reply by the applicant and a Rejoinder by
the respondent if the parties are so agreed, or if the Court decides, proprio motu or at the request of
one of the parties, that these pleadings are necessary.

7 . proprio moto
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3. Jurisdictional Immunities of the State (Germany v. Italy: Greece intervening), 2012, para99
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1. Mavrommatis Palestine Concessions, Judgment No. Y, Y4Y¥ P.C.1.J., Series A, No. ¥, p. ")
2 . Obligations concerning Negotiations relating to Cessation of the Nuclear Arms Race and to
Nuclear Disarmament (Marshall Islands v. United Kingdom)
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1. South West Africa (Liberia v. South Africa) - Preliminary objections

2 . Alleged Violations of Sovereign Rights and Maritime Spaces in the Caribbean Sea (Nicaragua v.
Colombia)

3. Questions relating to the Obligation to Prosecute or Extradite (Belgium v. Senegal)

4 . Land and Maritime Boundary between Cameroon and Nigeria (Cameroon v. Nigeria: Equatorial
Guinea intervening)

5 . Application of the International Convention on the Elimination of All Forms of Racial
Discrimination (Georgia v. Russian Federation)

6 . East Timor (Portugal v. Australia)

7 . Obligation to Negotiate Access to the Pacific Ocean (Bolivia v. Chile)

8 . Oil Platforms (Islamic Republic of Iran v. United States of America)

9 . Anglo-Iranian Oil Co. (United Kingdom v. Iran)

10 . North Sea Continental Shelf (Federal Republic of Germany/Netherlands)

11 . Aegean Sea Continental Shelf (Greece v. Turkey)

12 . United States Diplomatic and Consular Staff in Tehran (United States of America v. Iran)

13 . Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of
America)




International Legal Research e

‘ Volume 17, Issue 66, Winter 2024 _ - a -
4 ﬁ A

A
%,

N o
Yonal Lega *°

Ol a0 48 5 gl )l b ot $SOllys SIS & s Sl 515 ale 0o e
S

5 lac Il 4 b e LS alllan b 5o il 1y 50 (3l go plS1 35 50 55 -F
23 ST oot SV J S 5 $SSleds Ol )87 0T e 5 6 81,5 s ollsies
Crbe Sl s 355 (o3 s aopilir o 33 8 o ol s o o S i 5 08
3355 0l (S oy Bl s ol (ol Sl y Sl e DS (25 oS (6 S il
Jgjbw\,:wg.:;,upuaiu;jg.:;ﬁlL;\,,mﬁ,-mfdpgvﬁu,;,;rﬁ,ub:@@m,;
cyls s Coale Lo il Olps s s el odd i OT (61

b o Jlesl 5B 050 e dojl e 4o (St 6l o (6 1S sl Ml Ol g
Slatabiaas 5 oyl o T etalianlil ¢ Sy & b o 53 Olge o Col Olge3 35 0kl oo
(FFF 2 oty o ¢l Slsl) LS e oslinal Laialy Ol gie a1y s L T Loy o
G Mo Syl ghyls OT O smal (5 la S ey 53 Olgps &7 (gloj g opngs ol )
MM“) QT O‘}‘.’." Ls_w_)blb u\.&‘}; (\Q) ab\_ﬁ‘t_{g;uw‘ JLQ.D‘JJB Qyu &_.JlJJJ ‘J\-&LY‘SA
T Ol ie 5 aelialul del B Culey boa by isyls o a0 03be ol il 03,87 10815 Ol g
L oo dasd (Aols Loy Saly 5 olas slasla s 4 ) anlinkas 65 a3l (g ysls
‘_g}_c:t'}_.p!}.al_g@j}lécl;«ATfcﬁwlf\O;.\Oz,duujltj\u\:gljsolﬁ:«.@i()\x;:f
LS o S 5 Il Ol (BB el ply 15,8 s Sy s (Lo 50 Ol gie S ol ) ol
O (s 3 ol BLS 1 53 el Gt (sloo s 51 oIS L Mt 55 50 o7
O3 48 Aol oo i Ol s anliwlol (FA) o3be el oo s |y 3Nt Jlasl L6
JJH‘LGM‘O&JJ-G‘MUJ.@G@Cﬁ)&}j\bdw|‘}>‘_§%sb&.‘\&ﬁ
S5 r B s o gl (75 5 0L Dlaenss cOate Jlo 2y 250 G5
Ly ool pabadi ol (i ysb 4 015 Lol 03l 59 5 03 S Ol gie &S e Ole 51 edddes
o 558 (e SIS (0§ gy Dldalan il imy (A5 0 Zule ) (ST 056 i o
2348 Sose 3o bl iCulgd s alw 5315 Jgeme Oldalas &5 Conl ol ol ol Jds Wl
DL .AJS -.LJS\}>' C}}) cL.LAwa‘QO‘ﬁJ ‘Ju&l.:j JLQ.G\JJG d}.’G ()‘jﬁ.&d{&‘du\.&\&a LS‘°“U3J’.’.
M) 07558 s gad y BU VALY 5l 557 6l ol 4 b gy pe GLLAE (o) o b il

Judicial Discretion in Contentious Proceedings before the International Court of Justice/Authors: Mohammad Reza Sobhani, Seyed Hossien SadatMeidani

1. Questions of Interpretation and Application of the Y3V) Montreal Convention arising from the
Aerial Incident at Lockerbie (Libyan Arab Jamahiriya v. United Kingdom)
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1 . Application of the Convention of Y%+Y Governing the Guardianship of Infants (Netherlands v.
Sweden)

2 . Oil Platforms (Islamic Republic of Iran v. United States of America)

3.P.C.1J., Ser. D, No.Y, Y4YY, p. YV
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1. Bundy

2 . Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of
America)

3. Frontier Dispute (Burkina Faso/Republic of Mali)

4 . Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v. Uganda)

5. Temple of Preah Vihear (Cambodia v. Thailand)

6 . Sovereignty over Pulau Ligitan and Pulau Sipadan (Indonesia/Malaysia)

7 . Territorial and Maritime Dispute between Nicaragua and Honduras in the Caribbean Sea
(Nicaragua v. Honduras)

8 . Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v. Uganda),
Judgment, 1.C.J, para 205

9. Sc/RES/1234 and 1304
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1. Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v. Uganda)

2 . Application of the Convention on the Prevention and Punishment of the Crime of Genocide
(Bosnia and Herzegovina v. Serbia and Montenegro)

3. Elettronica Sicula S.p.A. (ELSI) (United States of America v. Italy)

4 . Continental Shelf (Tunisia/Libyan Arab Jamahiriya)

5 . Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of
America)

6 . Border and Transborder Armed Actions (Nicaragua v. Honduras)

7 . Corfu Channel (United Kingdom of Great Britain and Northern Ireland v. Albania)

8 . Frontier Dispute (Burkina Faso/Republic of Mali)

9 . Maritime Delimitation in the Area between Greenland and Jan Mayen (Denmark v. Norway)
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1. Legal Status of Eastern Greenland, P.C.1.J.Y4YY, p V.

2 . Nuclear Tests (New Zealand v. France)

3. Oil Platforms (Islamic Republic of Iran v. United States of America)

4 Alleged Violations of the Y366 Treaty of Amity, Economic Relations, and Consular Rights
(Islamic Republic of Iran v. United States of America)

5 .1bid, para 88
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1. Gab¢ikovo-Nagymaros Project (Hungary/Slovakia)
2 .1bid, Judgment, 1.C.J, Rep, 1997, para 10
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1 . Nuclear Tests (Australia v. France) and (New Zealand v. France), Y4V¥, I.C.J, Application to
Intervene, &Y., &Y
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1 . Continental Shelf (Tunisia/Libyan Arab Jamahiriya), Application for Permission to Intervene by
the Government of the Republic of Malta, ) 4A)

2 . Continental Shelf (Libyan Arab Jamahiriya/Malta), Application for Permission to Intervene of
Italy, YaAY

3 . Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of
America),) 4AY, 1.C.J, Rep, Separate Opinion of Judge Nagendra Singh

4 . Land, Island and Maritime Frontier Dispute (ElI Salvador/Honduras: Nicaragua intervening),
Application for Permission to Intervene by the Government of Nicaragua, ) 1A%

5 . Monetary Gold case, I1.C.J. Reports Y3o¥

6 . Land, Island and Maritime Frontier Dispute (El Salvador/Honduras: Nicaragua intervening),
Application for Permission to Intervene by the Government of Nicaragua, ) A4
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1. Pegna

2 . Oil Platforms (Islamic Republic of Iran v. United States of America), Counter-Memorial and
Counter-claim submitted by the United States of America, YY June Y43V

3 . Application of the Convention on the Prevention and Punishment of of the Crime of Genocide
(Bosnia and Herzegovina v. Yugoslavia), Counter-Claims, order of YV December Y44V
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1 . Plausibility

2 . LaGrand (Germany v. United States of America)

3. Immunities and Criminal Proceedings (Equatorial Guinea v. France)

4 . Allegations of Genocide under the Convention on the Prevention and Punishment of the Crime of
Genocide (Ukraine v. Russian Federation)

5 . Pulp Mills on the River Uruguay (Argentina v. Uruguay), ICJ Rep, Order of 13 July 2006,
Provisional measures, Separate opinion of Judge Abraham, para 141

6 . Certain Activities Carried Out by Nicaragua in the Border Area (Costa Rica v. Nicaragua), 1CJ
Rep, Order of 8 March 2011, Provisional measures, para 4

\A)Y :‘}ﬁw})&‘fwuﬁ‘;}‘ Q‘)L@.B‘4{.&{‘:;()&9‘culﬁbéy)‘a)JLﬁ)‘jsva U V¥ ‘_;Lﬂ;}bfbhjé A%

2550 Gt 4 s a6 = UpB B el 03,57 8B 1) 55 Jlo el 08 e 6l (Ml 05l 55
Ll 03,57 (a8 Canle 53 15 LT g,y ool QD\U\SIS.\,&JC’\S alf:l:‘\ih'u)lu\i 3y Lo

8 . Alleged violations of the Y444 Treaty of Amity, Economic Relations, and Consular Rights

(Islamic Republic of Iran v. United States of America), Request for the indication of provisional

measures, )7 July Y+ YA

9 . Jadhav (India v. Pakistan), Provisional Measures, Order of YA May Y-V, I.C.J. Reports Y+ V

10 . Immunities and Criminal Proceedings (Equatorial Guinea v. France), Provisional Measures,
Order of Y December Y+ \?
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cases

- Aegean Sea Continental Shelf (Greece v. Turkey)

- Alleged Violations of Sovereign Rights and Maritime Spaces in the Caribbean
Sea (Nicaragua v. Colombia)

- Alleged Violations of the 1955 Treaty of Amity, Economic Relations, and
Consular Rights (Islamic Republic of Iran v. United States of America)

- Anglo-Iranian Qil Co. (United Kingdom v. Iran)

- Application of the Convention of 1902 Governing the Guardianship of Infants
(Netherlands v. Sweden)

- Application of the Convention on the Prevention and Punishment of the Crime of
Genocide (Boshia and Herzegovina v. Serbia and Montenegro)

- Application of the International Convention on the Elimination of All Forms of
Racial Discrimination (Georgia v. Russian Federation)

- Armed Activities on the Territory of the Congo (Democratic Republic of the
Congo v. Uganda)

- Border and Transborder Armed Actions (Nicaragua v. Honduras)

- Continental Shelf (Libyan Arab Jamahiriya/Malta), Application for Permission to
Intervene of Italy, 1984

-Continental Shelf (Tunisia/Libyan Arab Jamahiriya), Application for Permission
to Intervene by the Government of the Republic of Malta, 1981

-Corfu Channel (United Kingdom of Great Britain and Northern Ireland v.
Albania)

- East Timor (Portugal v. Australia)

- Elettronica Sicula S.p.A. (ELSI) (United States of America v. Italy)

- Frontier Dispute (Burkina Faso/Republic of Mali)

- Gab¢ikovo-Nagymaros Project (Hungary/Slovakia)

- Immunities and Criminal Proceedings (Equatorial Guinea v. France), Provisional
Measures, Order of 7 December 2016

- Jadhav (India v. Pakistan), Provisional Measures, Order of 18 May 2017, I.C.J.
Reports 2017

- Jurisdictional Immunities of the State (Germany v. Italy: Greece intervening),
2012

-Land and Maritime Boundary between Cameroon and Nigeria (Cameroon v.
Nigeria: Equatorial Guinea intervening)

- Land, Island and Maritime Frontier Dispute (EI Salvador/Honduras: Nicaragua
intervening), Application for Permission to Intervene by the Government of
Nicaragua,1989

- Maritime Delimitation in the Area between Greenland and Jan Mayen (Denmark
v. Norway)

- Mavrommatis Palestine Concessions, Judgment No. 2, 1924, P.C.1.J., Series A,
No. 2

-Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United
States of America)

- Monetary Gold case, 1.C.J. Reports 1954

- North Sea Continental Shelf (Federal Republic of Germany/Netherlands)
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- Nuclear Tests (Australia v. France) and (New Zealand v. France), 1974, 1.C.J,
Application to Intervene.

- Obligation to Negotiate Access to the Pacific Ocean (Bolivia v. Chile)

- Obligations concerning Negotiations relating to Cessation of the Nuclear Arms
Race and to Nuclear Disarmament (Marshall Islands v. United Kingdom)

- Oil Platforms (Islamic Republic of Iran v. United States of America)

- Prosecutor v. Dusko Tadic Case No. IT-94-1-I, Decision on the Defens Motion
for Interlocutory Appeal on Jurisdiction, 28 (Oct. 2, 1995).

-Questions of Interpretation and Application of the 1971 Montreal Convention
arising from the Aerial Incident at Lockerbie (Libyan Arab Jamahiriya v. United
Kingdom)

-Questions relating to the Obligation to Prosecute or Extradite (Belgium v.
Senegal)

- South West Africa (Liberia v. South Africa) - Preliminary objections

- Sovereignty over Pulau Ligitan and Pulau Sipadan (Indonesia/Malaysia)

- Temple of Preah Vihear (Cambodia v. Thailand)

-Territorial and Maritime Dispute between Nicaragua and Honduras in the
Caribbean Sea (Nicaragua v. Honduras)

- United States Diplomatic and Consular Staff in Tehran (United States of America
v. Iran)
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The Impact of Grave Breaches of the Geneva Conventions on the
Development of International Criminal Law: A Perspective on the
Practice of International Criminal Tribunals

Amir Samavati Pirouz*, Shahrdad Darabi®, Mahdi Chegeni®, Maryam Valizadehs2*

Abstract

Field and Aims: Grave breaches of the Geneva Conventions, as the most severe
violations of humanitarian law, have been a key driver in the development of
international criminal law. This study examines the impact of these violations on
the formation and evolution of the international legal system, focusing on the role
of international criminal tribunals in defining, criminalizing, and prosecuting such
offenses.

Method: This article adopts a descriptive-analytical approach.

Findings and Conclusions: The findings indicate that the jurisprudence of
tribunals such as the International Criminal Tribunal for the former Yugoslavia
(ICTY), the International Criminal Tribunal for Rwanda (ICTR), and the
International Criminal Court (ICC) has established new standards for individual
and collective criminal responsibility by interpreting key concepts such as
command responsibility, war crimes, and direct participation in hostilities.
Landmark cases like Lubanga, Katanga, Al-Mahdi, and Dominic Ongwen confirm
that grave breaches are prosecutable even in non-international armed conflicts.
Furthermore, the study reveals that while international criminal law has taken
significant strides toward delivering justice for victims, persistent challenges—
such as weak enforcement mechanisms and political interference—remain
unresolved. Strengthening international cooperation and implementing structural
reforms within international criminal institutions could enhance the system’s
effectiveness in addressing grave violations of humanitarian law.

Keywords: Grave breaches, International Criminal Court (ICC), International
criminal law, international crimes, Geneva Conventions.
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Approaches to the Legitimacy of the Ruler in the Constitution of the
Islamic Republic of Iran with Regard to Some of the Principles of the
Venice Commission

Gholamreza Dehghannaserabadi', Mohammad Sharif Shahiz<? Seyed Mohammad
Sadegh Ahmadi®

Abstract

Field and Aims: In the Islamic Republic, there are two approaches to the issue of
legitimacy. One is the “religious fundamentalism” approach and the other is the
“religious reformism” approach. These approaches have specific aspects and
principles in the constitution, and each follows specific principles. The first is
related to divine legitimacy and the second to democratic legitimacy. Each of these
approaches focuses on one of the principles of legitimacy in the constitution.
Although the religious reformism approach attempts to create a kind of
compromise between the two bases of legitimacy, it considers the system’s
democratic legitimacy to be superior, and its interpretation of the constitution, and
especially Article 56 of the constitution, is based on democratic principles.
Method: This research was conducted using a descriptive-analytical method.
Findings and Conclusions: This has led him to see his religious fundamentalist
approach as opposed to it, and by taking into account the rational and tradition-
based foundations of the guardianship of the jurist, he has defined legitimacy based
on it, downplaying the role of the democratic principles of the constitution and
reducing it to the level of "acceptability” of the system. This issue has led to
controversies in the field of fundamental rights in the Islamic Republic, which have
to some extent undermined the principles and foundations of the legitimacy of the
ruler in the Islamic Republic. Each of the dual approaches has led to legal and
political confusion in the foundations of legitimacy.

Keywords: Legitimacy, Constitution, Islamic Republic, Religious Reformism,
Religious Fundamentalism, Venice Commission.
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Abstract

Field and Aims: One of the principal channels through which consumer rights
may be undermined is the incorporation of unfair terms into contractual
agreements. One approach to addressing such terms is for legislators to compile a
list of unfair terms. The proposal on Common European Sales Law (CESL), in
addition to providing a definition of unfair terms, enumerates examples of these
terms in two separate black and grey lists. The aim of this article is to examine the
existing definition of unfair terms and to propose a definition within the Iranian
legal system, followed by an analysis of the provided lists to assess the validity and
feasibility of adopting unfair terms in Iranian law.

Method: This article is written in a descriptive-analytical manner.

Findings and Conclusions: The main element in identifying and defining an
unfair term is the creation of a clear imbalance between the rights and obligations
of the parties to the detriment of the consumer. The analysis of unfair terms
revealed that, within the framework of the Iranian legal system, some of the
examined terms are void, while the majority are valid. Based on the underlying
foundations, principles, and rules governing Iran’s legal system, the Iranian
legislator may also take steps to identify and designate these terms as unfair terms.
Keywords: Unfair Terms, Common European Sales Law, Black and Gray List of
Unfair Terms, Consumer Rights.
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Award in Iranian Law and International Documents
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Abstract

Field and Aims: One of the issues in arbitration proceedings is the request for a
decision on conservatory or interim measures- which have a judicial nature- in an
arbitration dispute before the issuance of the award and the tribunal to issue it. This
article seeks to examine the validity of judicial decisions before the award in
Iranian law, especially in domestic arbitration proceedings and to determine it's
tribunal before and after the formation of the arbitration tribunal in light of
international documents.

Method: The research method in this article is descriptive-analytical.

Findings and Conclusions: Though that feassibility of issuning urgent orders, in
judicial proceedings and permission of judicial measures before the award
according to international arbitration documents, including the UNCITRAL model
law, is certain and the tribunal doing it is clear, in domestic arbitration, the
feasibility of of mentioned measures before the issuing of award and if feasible, the
tribunal doing it before and after formation of arbitration has always been
controversial. In the absence of a legal text, some, due to the lack of jurisdiction of
court to deal with the nature of lawsuit despite the arbitration agreement, and as a
result, to prejudgment, and the fact that the provisions related to urgent proceedings
are exceptional and the absence of a legal text, absolutely rejected it. Others
accepted it in general in accordance with international arbitration documents,
assuming the parties agree on the feassibility of doing it by arbitrator. Although
above measures are acceptable in the light of legal principle of negation of legal
dead end and some jurisprudential rules such as interduction of obligatory, the
requirements of permission and the need to ward off possible danger. in domestic
arbitration proceedings, it is acceptable to do it before the arbitration and even after
that by arbitration tribunal, especially if it's implementation requires using of
coercive power or dealing with the rights of third parties, intervention of court is
necessary.

Keywords: Measures, Maintenance of Status Quo, Preservation of Assets, Interim
Measure, Preliminary Order, Preservation of Evidence.
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Legitimacy of the Use of Force in Self-Defense Against Non-State
Actors and Its Impact on Host State Rights

Safiye Etemad®, Peyman Blouriz<?, Malek Zolghadr®

Abstract

Field and Aims: The right of self-defense against non-state actors has gradually
gained recognition in state practice. However, its acceptance faces a fundamental
challenge: why does the use of defensive force within the territory of another state
not constitute a violation of that state’s sovereignty? In practice, states invoking
self-defense against non-state actors usually justify their actions by pointing to the
host state’s alleged involvement with such actors. Nevertheless, from a legal
perspective, the basis for such justification remains unclear.

Method: This research adopts a descriptive-analytical approach, drawing on legal
doctrines, scholarly debates, and state practice to examine the different
interpretations of host state involvement in the conduct of non-state actors.
Findings and Conclusions: Various legal theories have been proposed: some
equate host state involvement with "attribution," others interpret it as "complicity,"”
while another view regards it as a breach of the host state’s duty to prevent harm to
other states from its territory. Yet, none of these approaches has achieved broad
consensus. This article explores an alternative and less-discussed solution: treating
self-defense as a circumstance precluding wrongfulness. Although this solution
also appears incomplete and international law still retains ambiguities in this
regard, it may nonetheless provide a more coherent framework for the development
of the concept of self-defense against non-state actors.

Keywords: Self-defense, Non-state Actors, Use of Force, Host State, Armed
Attack.
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1. ARS art 21 Commentary, at para. 4.

2. Iran statement, Oil Platforms, CR 2003/5, at 41, para. 29. (references omitted)
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3. ARS art 21 Commentary, at para. 5

4. jus ad bellum
5. Trapp
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