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Abstract

Field and Aims: In judicial proceedings, there exists a concept referred to as
"judicial discretion," which can be described as the judge’s right or authority to
decide what should be applied in a given situation. However, the issue of the
legitimacy and limits of judicial discretion has long been a subject of debate. This
study examines this matter in the context of contentious proceedings before the
International Court of Justice (ICJ), which constitutes the core challenge of this
research.

Method: This article adopts a descriptive-analytical approach.

Findings and Conclusions: The findings of the study indicate that judicial
discretion, when exercised by a judge in a principled and rule-based manner (i.e.,
grounded in legal principles, rules, and guidelines), does not constitute an abuse of
power or authority. Regarding the structured frameworks governing judicial
discretion at the International Court of Justice (ICJ), key factors include: Judicial
policy, Institutional linkages, and The Court’s organizational foundation.
Furthermore, in contentious proceedings where judicial discretion is required, the
ICJ may exercise such discretion in three key areas: Determination of jurisdiction,
Applicable law, and Procedural rules. In doing so, the Court must adhere to
established principles and standards in these domains, consistent with its own
jurisprudence. Additionally, understanding these regulatory frameworks provides
insight into the judicial reasoning patterns of ICJ judges, which can significantly
influence the success of a case before the Court.

Keywords: Judicial discretion, International Court of Justice (ICJ), International
judge, Contentious jurisdiction, Procedure of the Court, International law.
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. Wiklund

. Judicial activism

. Zarbiyev

. Thirlway

. The Court may, either proprio motu or upon a request made not later than the closure of the written
proceedings, decide, for the purpose of a contentious case or request for advisory opinion, to appoint
assessors to sit with it without the right to vote

6 . The Court may authorize or direct that there shall be a Reply by the applicant and a Rejoinder by
the respondent if the parties are so agreed, or if the Court decides, proprio motu or at the request of
one of the parties, that these pleadings are necessary.

7 . proprio moto
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1. International Commission of Jurists (ICJ), Y++V,p 'Y
2 . Non ultra petita
3. Jurisdictional Immunities of the State (Germany v. Italy: Greece intervening), 2012, para99
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1. Mavrommatis Palestine Concessions, Judgment No. Y, Y4Y¥ P.C.1.J., Series A, No. ¥, p. ")
2 . Obligations concerning Negotiations relating to Cessation of the Nuclear Arms Race and to
Nuclear Disarmament (Marshall Islands v. United Kingdom)
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1. South West Africa (Liberia v. South Africa) - Preliminary objections

2 . Alleged Violations of Sovereign Rights and Maritime Spaces in the Caribbean Sea (Nicaragua v.
Colombia)

3. Questions relating to the Obligation to Prosecute or Extradite (Belgium v. Senegal)

4 . Land and Maritime Boundary between Cameroon and Nigeria (Cameroon v. Nigeria: Equatorial
Guinea intervening)

5 . Application of the International Convention on the Elimination of All Forms of Racial
Discrimination (Georgia v. Russian Federation)

6 . East Timor (Portugal v. Australia)

7 . Obligation to Negotiate Access to the Pacific Ocean (Bolivia v. Chile)

8 . Oil Platforms (Islamic Republic of Iran v. United States of America)

9 . Anglo-Iranian Oil Co. (United Kingdom v. Iran)

10 . North Sea Continental Shelf (Federal Republic of Germany/Netherlands)

11 . Aegean Sea Continental Shelf (Greece v. Turkey)

12 . United States Diplomatic and Consular Staff in Tehran (United States of America v. Iran)

13 . Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of
America)
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1. Questions of Interpretation and Application of the Y3V) Montreal Convention arising from the
Aerial Incident at Lockerbie (Libyan Arab Jamahiriya v. United Kingdom)
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1 . Application of the Convention of Y%+Y Governing the Guardianship of Infants (Netherlands v.
Sweden)

2 . Oil Platforms (Islamic Republic of Iran v. United States of America)

3.P.C.1J., Ser. D, No.Y, Y4YY, p. YV
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1. Bundy

2 . Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of
America)

3. Frontier Dispute (Burkina Faso/Republic of Mali)

4 . Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v. Uganda)

5. Temple of Preah Vihear (Cambodia v. Thailand)

6 . Sovereignty over Pulau Ligitan and Pulau Sipadan (Indonesia/Malaysia)

7 . Territorial and Maritime Dispute between Nicaragua and Honduras in the Caribbean Sea
(Nicaragua v. Honduras)

8 . Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v. Uganda),
Judgment, 1.C.J, para 205

9. Sc/RES/1234 and 1304
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1. Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v. Uganda)

2 . Application of the Convention on the Prevention and Punishment of the Crime of Genocide
(Bosnia and Herzegovina v. Serbia and Montenegro)

3. Elettronica Sicula S.p.A. (ELSI) (United States of America v. Italy)

4 . Continental Shelf (Tunisia/Libyan Arab Jamahiriya)

5 . Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of
America)

6 . Border and Transborder Armed Actions (Nicaragua v. Honduras)

7 . Corfu Channel (United Kingdom of Great Britain and Northern Ireland v. Albania)

8 . Frontier Dispute (Burkina Faso/Republic of Mali)

9 . Maritime Delimitation in the Area between Greenland and Jan Mayen (Denmark v. Norway)
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1. Legal Status of Eastern Greenland, P.C.1.J.Y4YY, p V.

2 . Nuclear Tests (New Zealand v. France)

3. Oil Platforms (Islamic Republic of Iran v. United States of America)

4 Alleged Violations of the Y366 Treaty of Amity, Economic Relations, and Consular Rights
(Islamic Republic of Iran v. United States of America)

5 .1bid, para 88
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1. Gab¢ikovo-Nagymaros Project (Hungary/Slovakia)
2 .1bid, Judgment, 1.C.J, Rep, 1997, para 10
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1 . Nuclear Tests (Australia v. France) and (New Zealand v. France), Y4V¥, I.C.J, Application to
Intervene, &Y., &Y
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1 . Continental Shelf (Tunisia/Libyan Arab Jamahiriya), Application for Permission to Intervene by
the Government of the Republic of Malta, ) 4A)

2 . Continental Shelf (Libyan Arab Jamahiriya/Malta), Application for Permission to Intervene of
Italy, YaAY

3 . Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of
America),) 4AY, 1.C.J, Rep, Separate Opinion of Judge Nagendra Singh

4 . Land, Island and Maritime Frontier Dispute (ElI Salvador/Honduras: Nicaragua intervening),
Application for Permission to Intervene by the Government of Nicaragua, ) 1A%

5 . Monetary Gold case, I1.C.J. Reports Y3o¥

6 . Land, Island and Maritime Frontier Dispute (El Salvador/Honduras: Nicaragua intervening),
Application for Permission to Intervene by the Government of Nicaragua, ) A4
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1. Pegna

2 . Oil Platforms (Islamic Republic of Iran v. United States of America), Counter-Memorial and
Counter-claim submitted by the United States of America, YY June Y43V

3 . Application of the Convention on the Prevention and Punishment of of the Crime of Genocide
(Bosnia and Herzegovina v. Yugoslavia), Counter-Claims, order of YV December Y44V
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1 . Plausibility

2 . LaGrand (Germany v. United States of America)

3. Immunities and Criminal Proceedings (Equatorial Guinea v. France)

4 . Allegations of Genocide under the Convention on the Prevention and Punishment of the Crime of
Genocide (Ukraine v. Russian Federation)

5 . Pulp Mills on the River Uruguay (Argentina v. Uruguay), ICJ Rep, Order of 13 July 2006,
Provisional measures, Separate opinion of Judge Abraham, para 141

6 . Certain Activities Carried Out by Nicaragua in the Border Area (Costa Rica v. Nicaragua), 1CJ
Rep, Order of 8 March 2011, Provisional measures, para 4
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8 . Alleged violations of the Y444 Treaty of Amity, Economic Relations, and Consular Rights

(Islamic Republic of Iran v. United States of America), Request for the indication of provisional

measures, )7 July Y+ YA

9 . Jadhav (India v. Pakistan), Provisional Measures, Order of YA May Y-V, I.C.J. Reports Y+ V

10 . Immunities and Criminal Proceedings (Equatorial Guinea v. France), Provisional Measures,
Order of Y December Y+ \?
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cases

- Aegean Sea Continental Shelf (Greece v. Turkey)

- Alleged Violations of Sovereign Rights and Maritime Spaces in the Caribbean
Sea (Nicaragua v. Colombia)

- Alleged Violations of the 1955 Treaty of Amity, Economic Relations, and
Consular Rights (Islamic Republic of Iran v. United States of America)

- Anglo-Iranian Qil Co. (United Kingdom v. Iran)

- Application of the Convention of 1902 Governing the Guardianship of Infants
(Netherlands v. Sweden)

- Application of the Convention on the Prevention and Punishment of the Crime of
Genocide (Boshia and Herzegovina v. Serbia and Montenegro)

- Application of the International Convention on the Elimination of All Forms of
Racial Discrimination (Georgia v. Russian Federation)

- Armed Activities on the Territory of the Congo (Democratic Republic of the
Congo v. Uganda)

- Border and Transborder Armed Actions (Nicaragua v. Honduras)

- Continental Shelf (Libyan Arab Jamahiriya/Malta), Application for Permission to
Intervene of Italy, 1984

-Continental Shelf (Tunisia/Libyan Arab Jamahiriya), Application for Permission
to Intervene by the Government of the Republic of Malta, 1981

-Corfu Channel (United Kingdom of Great Britain and Northern Ireland v.
Albania)

- East Timor (Portugal v. Australia)

- Elettronica Sicula S.p.A. (ELSI) (United States of America v. Italy)

- Frontier Dispute (Burkina Faso/Republic of Mali)

- Gab¢ikovo-Nagymaros Project (Hungary/Slovakia)

- Immunities and Criminal Proceedings (Equatorial Guinea v. France), Provisional
Measures, Order of 7 December 2016

- Jadhav (India v. Pakistan), Provisional Measures, Order of 18 May 2017, I.C.J.
Reports 2017

- Jurisdictional Immunities of the State (Germany v. Italy: Greece intervening),
2012

-Land and Maritime Boundary between Cameroon and Nigeria (Cameroon v.
Nigeria: Equatorial Guinea intervening)

- Land, Island and Maritime Frontier Dispute (EI Salvador/Honduras: Nicaragua
intervening), Application for Permission to Intervene by the Government of
Nicaragua,1989

- Maritime Delimitation in the Area between Greenland and Jan Mayen (Denmark
v. Norway)

- Mavrommatis Palestine Concessions, Judgment No. 2, 1924, P.C.1.J., Series A,
No. 2

-Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United
States of America)

- Monetary Gold case, 1.C.J. Reports 1954

- North Sea Continental Shelf (Federal Republic of Germany/Netherlands)
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- Nuclear Tests (Australia v. France) and (New Zealand v. France), 1974, 1.C.J,
Application to Intervene.

- Obligation to Negotiate Access to the Pacific Ocean (Bolivia v. Chile)

- Obligations concerning Negotiations relating to Cessation of the Nuclear Arms
Race and to Nuclear Disarmament (Marshall Islands v. United Kingdom)

- Oil Platforms (Islamic Republic of Iran v. United States of America)

- Prosecutor v. Dusko Tadic Case No. IT-94-1-I, Decision on the Defens Motion
for Interlocutory Appeal on Jurisdiction, 28 (Oct. 2, 1995).

-Questions of Interpretation and Application of the 1971 Montreal Convention
arising from the Aerial Incident at Lockerbie (Libyan Arab Jamahiriya v. United
Kingdom)

-Questions relating to the Obligation to Prosecute or Extradite (Belgium v.
Senegal)

- South West Africa (Liberia v. South Africa) - Preliminary objections

- Sovereignty over Pulau Ligitan and Pulau Sipadan (Indonesia/Malaysia)

- Temple of Preah Vihear (Cambodia v. Thailand)

-Territorial and Maritime Dispute between Nicaragua and Honduras in the
Caribbean Sea (Nicaragua v. Honduras)

- United States Diplomatic and Consular Staff in Tehran (United States of America
v. Iran)
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