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:. Tort.

. presumed fault.
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. Tortfeasor.

. Primary liability.

. ‘liability for the acts of others’.

. Vicarious Liability
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:. State Vicarious Liability.
. Vicarious liability an exception to General Theory of Primary Liability.
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". Vicarious liability an exception to General Theory of Primary Liability.

" "Normally common Law ... imposes liability on the wrongdoer himself.
The general approach is that a person is liable only for his own acts."
SeePaula Giliker,

Cambridge Studies in International and Comparative Law, University of
Bristol.(No. £9), (s) ).\.
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C1V111an Legal systems.
Ibld"[ Jhe core principles of fault found in civilian systems."
Article YYAY of the French Civil Code imposes liability on the basis of
proof of fault (faute) by the defendant. Ibid.
. "Equally, the German Civil Code imposes liability in damages on ‘a
person who, intentionally or negligently, unlawfully injures the life, body,
health, freedom property or another right of another person’." Ibid.
~In all these systems, fault is seen as the core basis for liability."
", Clearly the existence of and justification for vicarious liability require
§ome explication.” Ibid.
.- Master.
. Servant.



VYA e SIL g s 4 03,9 Ol sl 0 Ol 55 Cdgs ad o gns

j&gfm}bcé‘jﬂ@@u[k‘dﬂj‘)Jijwwojwdyj@))lﬁj/

Al g slide S

ol 3Lslel e o gens Olgie w0 OF 5l aned aid 55 a5 Cgs ad S gis
T 3 5 35 5 0,2 S ) s Ol Jlo ol il del By ot alamis
NG rsjuu.‘u'tp\ 5 W e OJﬁ.\MQJ&GMrﬁj

OBl doms Lo g 35 slaplls K3 o i dl Olanl S, ol
335 13,55 p slegs ol S e ad Sl st 45 0 S ol smis

a8 23dm U 5 A58 5 Wl U Jol) Sd Sl Y polS 0t
Al ans s kg 5 (anslp Gamdie) ey st (IS ol s V|
53 e @I 368 s s i el B Gla e 5l e b (0T G
o e 351 Bliaze 5 4ged 5l ol Lol 5 s 1yl 0 s Jdl JU
O #l s e L 0L Wl sll 5o e s o stes 0180 Ul JLS s

RS
dj)ﬁ}d'&qﬁ“dﬁ—*
5Ol 6 5, ot w Gai b s Gl e DUl Gk S6T5s

oty sl wles aS u s o ol cul o 2l 5l VSL} Cds g2

" "...[Tlhe common law (including Canada, Australia, New Zealand and to a
limited extent, the United States), the Romanist (here, France) and
Germanic (here, Germany) system.... Cross legal boundaries and an area of
law...

[I]n these post-industrialized States ...[t]he term ‘vicarious liability’ derives
from the common law, and civilian systems will generally refer to ‘liability
for the acts of others’." See (s) ).) of P. Giliker ibid.
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. This will likely leave many of those injured in the course of the provision
of government services without remedy. Ibid.

See Allen M. Linden & Bruce Feldthusen, Canadian Tort Law, Ath ed.
(Toronto Butterworth, Y+ %) at 7YY-Yo; Peter Hogg, "Government L1ab111ty
Assimilating Crown and Subject" (\‘\‘W) VP Adv. Q. Y77 at YVY; David
Cohen & J.C. Smith, "Entitlement and the Body Politic: Rethinking
Negligence in Public Law" (Y4A7) 7¥()) Can. Bar Rev. Y at Y & ¥.

. See e.g. Peter W. Hogg &Patrick J. Monahan, Liability of the Crown, Yrd
ed (Toronto: Carswell, Y+++)at ).

As Cory J. notes: "The early governmental immunity from
tortious liability became intolerable. This led to enactment of legislation
which imposed liability on the government for its acts as though it were a
private person or entity."  See Hogg & Monahan, Id, at -¥.

Today, governments are vicariously liable for torts committed by their
employees in the course of their employment in the same way as private
individuals and corporate entities. Ibid Cory.J.
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'. The Crown Proceedings Act 4¥Y (United Kingdom) abolished Crown
immunity and thereby made it possible for tortious liability to be imposed on
the governrr\laent for direct and vicarious liability. See Hogg & Monahan,
Id, at V)Y ¥,

"."...Crown [ Proceeding Act] ... made it possible for tortious liability to be
imposed on the government for direct and vicarious liability."See Hogg &
Monahan, ibid.

. Hogg & Monahan, Id, at v, Y)+. See also James Ames Barr, "Law and
Morals" (Y4+A) YY Harv. L. Rev. 4V at 9A-34%; Richard Epstein, A Theory of
Strict Liability (San Francisco, Calif.: Cato Institute, Y3A+) at &.

‘. The United Kingdom example spurred similar legislation in Canada and
other Commonwealth countries such as Australia and New Zealand. See
Hogg & Monahan, id, at Y)+-)¥. See also Bruce Feldthusen, "Vicarious
Liability for Sexual Torts" in Nicholas J. Mullanay & Allen M. Linden eds.
Torts Tomorrow: A Tribute to John Fleming (Sydney, Australia: LBC
Information Services, Y39A) YY) at YYY,
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:. Protective Relationship.

. Safeguard the Interests of Victim. See Klondis v. State Transport
Authority (Y 3AY) Yeé¥ C.L.R. 7YY at Para. ¥V.

:. Causation.

. "...[T]he circumstances because of an inherent risk of harm to plaintiff
from the activity in question due to her/his vulnerability or dependence on
the employer..." . SeeAdjin-Tettey, Elizabeth, Accountability of public
authorities through contextualized determinations of vicarious liability and
non-delegable duties, University of New Brunswick Law Journal, Nov ),
Y.+V. See also Atiyah, Vicarious Liability in the Law of Torts (London:
Butterworth, Y47V) at Y'YV,

. "...According to the doctrine of vicarious liability, legal liability may be
imposed on ...an employer), for the wrongs ...an employee, committed in
the course of their employment. Liability, in this context, is strict and based
not on the personal fault of employers, but rather on their relationship with
the primary wrongdoer." [emphasis added].
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Adjin-Tettey, Elizabeth, University of New Brunswick Law Journa, Nov ),
YooV

'. Ibid Adjin-Tettey, Elizabeth, which indicates: "...Thus, vicarious liability
can arise even where the employer has taken all the necessary precautions to
avoid the outcome in question." See also John G. Fleming, The Law of
Torts, %th ed. (Sydney, Australia: LBC Information Services, 33A) at ¥ Y.

". See John G. Fleming, id, at YA-Y4,
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T distributive justice. See Adjin-Tettey, Elizabeth, ibid. See also ) Izhak

England, The Philosophy of Tort Law (Dartmouth Publishing, 12QY) at )},
YY-)0.

".P.S. Atiyah, Vicarious Liability in the Law of Torts (London: Butterworth,
V47Y) at VY.
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'. SeeAdjin-Tettey, Elizabeth, ibid, Which indicates "The importance of
vicarious liability is underscored by the reality that most tortfeasors are
judgment-proof, leaving many plaintiffs without remedy if their only source
gf compensation is the primary tortfeasor...".

. Seelohn G. Fleming, The Law of Torts, Ath ed. (Sydney, Australia: LBC
Information Services, 1Q9A) at Y\ which specifies: "without vicarious
liability many claims would go uncompensated as tortfeasors who are
neither insured ... nor command financial resources ... are not worth suing.
Thus vicarious liability also lends reality to what would otherwise be empty
claims."

" Tort.
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:. Victim Compensation Tribunal.

. Declaration of Basic Principles of Justice for Victims of Crime and Abuse
of Power.

.- Statutory Law.

. Victims of Crime Assistance Act Y++9 (Qld); Victims of Crime Act
Y++) (SA).Victims of Crime Assistance Act Y3437 (Vic).
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' See s V)7 of the Sentencing Act Y438 (WA), which defines ‘victim’ as a
person who or which has suffered loss of or damage to his, her or its
property as a direct or indirect result of the offence.

. Victim Compensation Act () 3AV).

.+ Victim Compensation Tribunal.

.- Magistrates.

. Victims Service , Department of Attorney General and Justice, Sydney.
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