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Abstract

Field and Aims: According to its statute, the International Court of Justice has
the authority to issue temporary measures in order to protect the rights of the
parties to the dispute and also to prevent the spread and deterioration of the dispute.
From the beginning, these appointments have been faced with different
interpretations of the related countries. Some countries considered these
appointments non-binding; while others considered them binding. There was some
disagreement in doctrine as well. In this article, while examining the legal nature of
temporary measures, it has been discussed whether there is an enforceable
guarantee in international law for the implementation of temporary measures or
not? In addition, what is the procedure of countries in this regard?

Methodology: The present research was carried out with a descriptive-analytical
method.

Mindings and Conclusion: According to the court's procedure, especially in the
Lagrand case, the orders of temporary measures of the court are binding.
Therefore, the addressee countries of these agreements are legally required to
implement them. The agreement is a temporary measure, including the binding
decisions of the court, and the countries use different methods to implement it,
including unilateral measures, referring to the Security Council, referring to
domestic courts, and countermeasures. The guarantee of the implementation of
temporary measures is the same as the guarantee of the implementation of
international law.

Meywords: Provision of measures, International Court of Justice, guarantee of
execution, Lagrand case, procedure of states.
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Introduction

In any legal system, within the framework of the dispute resolution system and the
jurisdiction of the courts, an important issue is the issuance of temporary measures and its
implementation. In international law, the International Court of Justice, as the main judicial
pillar of the United Nations, has the authority in Article (41) of its constitution to order
Provisional measures in order to protect the rights of the parties to the dispute and also to
prevent the spread and deterioration of the dispute. to issue From the very beginning of the
issuance of the first order of Provisional measures by the Court, there were different
opinions regarding the binding nature, the way of implementation and the guarantee of the
implementation of such orders among the countries and even the doctrine.

The issue of guaranteeing the execution of court decisions is always one of the most
important issues in international law (Najafi Asfad, 20 ¢: 52). This issue becomes more
important when the recipient country does not take any action regarding the Provisional
measures that it is required to implement, or does something contrary to the Provisional
order, like what was done in the Lagrand case. In this case, the International Court of
Justice asked the United States not to execute the German citizen who is the subject of the
case and to be patient until the final verdict of the court.

The purpose of Provisional measures is to preserve the rights of the parties, both
substantive and procedural, until a decision is made on the merits. For this purpose, the
party requesting Provisional measures must specify the disputed rights that the court's
actions must protect. These rights must have characteristics such as being related to the
specific dispute of the parties, existing at the time of the claim, hypothetical. not or not
created in court.

The International Court of Justice has faced several cases regarding the request for a
Provisional injunction. These cases have sometimes had the nature of human rights, such as
Iran's request to the International Court of Justice regarding the issuance of a Provisional
order not to impose US sanctions. In this case, the court adopted a new approach and,
contrary to its previous practice, about a few months after issuing the Provisional
injunction, it exercised its authority under Article 78 and asked the United States of
America to, within forty-eight days at the latest, any action taken to implement Notify the
court of Provisional measures.

In January 2020, the Muslim-majority Gambia received an interim order from the
International Court of Justice for preliminary measures against Myanmar "to take
immediate measures to protect the Rohingya Muslim population from persecution and
crimes and to preserve evidence of alleged crimes against them".

Regarding the implementation of Provisional measures and the guarantee of their
implementation, countries have used a wide range of measures. In this article, the legal
nature of the Provisional order will be examined first. Then, while examining the
effectiveness of these appointments, the role of the Security Council and the practices of
countries in this regard are discussed. Finally, conclusions and suggestions are presented.

Conclusion

According to a fundamental rule in international law, states must fulfill their obligations -
regardless of their origin - in good faith. According to paragraph 2 of Article 2 of the
United Nations Charter, "all members must fulfill the obligations they have accepted under
this Charter in good faith in order to guarantee the rights and benefits of membership".
Therefore, the basic rule regarding the implementation of interim measures of the
International Court of Justice is their implementation in good faith by governments.In
addition, according to the third paragraph of article 2 of the charter, the members of the
organization must resolve their differences peacefully. Therefore, the implementation of
temporary measures of the Court is part of the commitment of governments to peaceful
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settlement of disputes. According to the court's practice, especially in the LA grand case,
the orders of the temporary measures of the court are binding. Therefore, the addressee
countries of these agreements are legally required to implement them. Although several
options and solutions have been proposed in this article to implement the temporary orders
of the Court, the fact is that there is no coercive mechanism to force countries to implement
the temporary orders. The only coercive implementation is where the Security Council
considers the non-implementation of the temporary order to be a threat to international
peace and security and thus issues the appropriate decision according to the seventh chapter
of the United Nations Charter. It should also be said that because the decisions of the court
are final and binding, then these temporary decisions should also be binding because
usually it is to preserve the works that will be borrowed in the next stage of the proceedings
that the judgment is given to them. Implementation of temporary measures is voluntary, in
other words, it is at the will of governments. Therefore, diplomatic channels can be used to
ensure the implementation of these agreements. Some experts suggest establishing a new
pillar or amending the United Nations Charter. Another suggestion is to request an advisory
opinion from the International Court of Justice regarding the interpretation of paragraph 2
of Article 94 of the Charter. Perhaps this is an easier suggestion to implement. The General
Assembly or the Security Council can request an advisory opinion from the Court
according to paragraph 1 of Article 96. The current mechanism for implementing the
Court's interim measures is not very strong, but it can be strengthened and improved in two
ways. First, through the obligation of the relevant governments to report to the Court and
secondly, through the expediting procedure in case of non-implementation of the order of
temporary measures. Regarding the first solution to strengthen the obligation to report to
the Court, there are currently two options: First, the parties to the case can be requested to
report to the Court on the implementation of these temporary orders (Article 78 of the
Court's Rules of Procedure). Recently, the court has used this option regarding the
appointment of temporary measures in the case of alleged violations of the contract of
deposit. While sending a letter to the US government, the Court asked it to report to the
Court within 48 days the measures it has taken in order to implement the temporary
measures on October 3, 2018. Although Article 78 does not provide a time limit, the court
has logically specified a 48-day deadline. In addition to that, the court in the text of its order
of temporary measures on January 23, 2020 requires the government of Myanmar to submit
a report to the court on all the measures taken to implement this order within four months
from the issuance of the said order, and every six months after that. Once until the issuance
of the final judgment, always by sending such a report, keep the court in the process of
implementing the order of temporary measures. Second, the Court should present an annual
report on its activities to the annual session of the United Nations General Assembly. The
Court has rarely implemented Article 78 of the Procedure Code. However, such options
cannot create an obligation for the relevant governments to implement temporary measures.
Regarding the procedure of acceleration in case of non-implementation of temporary
measures, this requires the amendment of the Court's procedure. According to Article 30 of
the Statute, "1- The Court must establish rules for the implementation of its duties. In
particular, the court should establish its own procedure. According to paragraph 2 of the
aforementioned article, the rules of procedure can foresee the presence of "assistants" in the
court or its branches without the right to vote. It is obvious that modification of the rules
can be done under certain conditions. The rules of procedure should not contradict the
provisions of the Court's statutes, and the Court cannot define a new jurisdiction for itself.
Therefore, the matter also requires a review of the statute. Unfortunately, the current
practice of governments leads us to the conclusion that non-implementation of interim
measures of the Court has become a rule. According to Judge Oda, "the frequent non-
implementation of the Court's rulings or orders by the parties inevitably damages the
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dignity and credibility of the Court and creates doubts about the judicial role that the Court
should play in the international community".
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5. 1CJ, Application of the Convention on the Prevention and Punishment of the Crime of Genocide
(Bosnia and Herzegovina v. Serbia and Montenegro), Provisional Measures, Order of 13 September
1993, para 61.

6. ICJ, LaGrand case (Germany v. United States of America), Request for the Indication of
Provisional Measures, Order of 3 March 1999., paras 98 and 102.
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1. Para. 98.
2. Para. 102.
3. 1CJ Rep, Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v.
Uganda), Judgment of 19 December 2005, para 263; ICJ, Request for Interpretation of the Judgment
of 15 June 1962 in the Case concerning the Temple of Preah Vihear (Cambodia v. Thailand)
(Cambodia v. Thailand), para. 61., paras 46 and 67; ICJ, Certain Activities Carried Out by Nicaragua
in the Border Area (Costa Rica v. Nicaraé;ua), Provisional Measures, Order of 8 March 2011, para 57;
ICJ, Questions relating to the Seizure and Detention of Certain Documents and Data (Timor Leste v.
Australia), Provisional Measures, Order of 3 March 2014, para 53; ICJ, Immunities and Criminal
Proceedings (Equatorial Guinea v. France), Provisional Measures, Order of 7 December 200, para 97.
4. Ben Hammadi
5. watch
6. refrain
7. will do
8. must permit
9. should
10. Nuclear Tests case, ICJ Reports 1973, p 106, Fisheries Jurisdiction case, ICJ Reports 1972, p. 13,
(ieiseNcolr&(_:erning United States diplomatic and consular staff in Tehran, ICJ Reports 1979, p 21.

. Naldi
12. LaGrand (Germany) v United States of America), Judgment, ICJ Reports 2001, p 506, para 109

gy S ien Y

Application of the International Convention It the Elimination of all Forms of Racial Discrimination
(Georgia v. Russian Federation), Provisional Measures, Order of 15 October 2008, ICJ, Reports 2008,
para 147 and Armed Activities It the Territory of the Congo, New (Democratic Republic of the
Congo, New v. Uganda), Judgment, ICJ Reports 2005, p. 258, couple. 263).
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1. Vienna Convention on Consular Relations SPara%uay v. United States of America), Provisional
Measures, ICJ, Reports 1998, Order of 9 April 1998.
2. Sztucki.
3. Avena and Other Mexican Nationals (Mexico v. United States of America), ICJ Reports 2003, p.
77. Provisional Measures, Order of 5 February 2003.
4. lbid., pp. 91-92.
5. LaGrand (Germany v. United States of America), Provisional Measures, ICJ Reports 1999, p. 16.
Order of 3 March 1999.

RPNy
Armed Activities on the Territor%/ of the Congo (Democratic Republic of the Congo v. Uganda),
Judgment 32005) ICJ Rep 258,d[ 63]; Temple of Preah Vihear (n 1) [67].
7. LaGrand (Germany v. United States of America), Judgment (n 105).
8. Avena and Other Mexican Citizens (Mexico v. United States of America), ICJ Reports 2003, p. 92,
Provisional Measures, Order of 5 February 2003.
9. 552 US 491 (2008)
10. Ibid., p. 13.
11. Vézquez.
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14, para 49.

VAW o T o2 55 ol aslicdbl e S o)Ll ) go S35 8 0kis 4 Olg oo sl 6 Olgie 4 o gast pl 53 Y
3,5 sl ly s 615188V ki YO 230l g 5 A gl Ol 4 0kg s Jl Olan Y5 £33 53 5 Ab el
3. Aegean Sea Continental Shelf (Greece v. Turkey), Request for the Indication of Interim Measures
of Protection(1976)

\The legal nature and guarantee of the execution of the Provisional measures of the International Court of Justice in the light of the procedure of the Court .../ Authors: Mahdiyeh Ardeshir Moghadam , Haybatullah Najandi Manesh, Mohammad Ali Solhchi




o e ebeme (i (S A Coh cpte 55l agkge 1O iy i/ La 52875 e 5 Olrd 435 51 9 S S ols (Ml Ol grs Cgn s sl S sl Siles 5 g Zoale

ll ,,U-.‘.-'u& . w!“ A . - |

N B U oS S e 315 8 by aalislgn ) Fosle V iy Com o 035 (o0 o 5 BBl
.«mdlﬁt,;\eau,g,\;4\5;,,‘5\){_.,T¢M,u‘5éfﬁ5,¢§i@1ﬁ>@\¢r§>
cﬁjjo_iltglﬁ-u.slgu“‘j“),é\h\fv\;f@@\jWLAQTM:DW“:J;{%}A@
17 m Al gn st B05 3 5l i1 s a8 i ST Bl ime 8 b 1SS e S
0l O sreraS aden 51 OLUld )8 an amrl o 5 (6558 o)l Sl 553 oy 3 D) 50 5
Olgss a4 ol 55 53 5l ylem ol 5 tiloty (gl (ol 51 slem o L1y o)l
)s)jf.l_.aru.l\c&:b’mncupl&-Mbﬁé\y?a:b?@%}»@.tt:}&dusﬁ ol Lo 50 4
b sl 5 el Lol 515 ol Ll g slanl gl Co b 55 a1y aelisil go ol
\.«.\.:564

4_3)_<;_>g3)_19):ﬁdﬁcjhﬂ')\ﬁ:):@l?&lejs:\zggl;fﬁja.).j)ﬁ4565)}.;):
Ly OT (30 DLl 5 o b ot gs 48 ol ol Ue a3l ol 20l Olgs S Slo
8305 Gl o st ) 53 A4S o Ll i ssb 4 Y sens (il Ll o STL AT i ||
Ol 93 LG T J S 5 &SClbos Ol galo 0ig o I ciibes Slaokiy 4 Ol 55 o0
0y (5 554 30 5 Ol o ade (1 8 03,8 5 g s2) (2135 s O 5l 557 (STl 0 is
o )Ll (LSS o ade O o) s ge asbige ool (gl ol oy cwimmen 5 L1LEY Olpsl
sS

0155 1 O 53 0133 a6l ) (Bl gl 0y &S s o S8 U5 o a5 2
ol 3 il 555l Sy sty Lyl 3 5y e 53 Ladeie ol 5 dal g 51455
3,5 oyLal s e aslidge olesl Sla a8 olig 5 53 Olgd Cdgn ) giwd 4 Ol § s (o s
O:_G)J.J)\Jj_ib{)‘ﬂ‘4_._.1.9J.__s'u\?‘_;Lav.ifd'UMJGA)P)&:"JATA{Q“%)aJJJJ;J‘)J
Gy et 3 dS as Caley 1) Olgs ) smmns ol K 0T 687 505 o0 Ol sieas S Lo el
Sl 3l 30 31 (sl 53 457 by o L2 Sy 8] (550 SLIBI 13 i 015 0 oS

87 XYY 18 555 o ey

1:21CJ, Gab"cikovo-Nagymaros Project (Hungary v. Slovakia), Judgment of 25 September 1997, p.
1

2. The Guardian, 3 October 2018, available at
https://www.theguardian.com/world/2018/oct/03/international -courtof-justice-orders-us-to-lift-new-
iran-sanctions

3. Kovacs
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