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Definition of investment in foreign contracts and international
jurisprudence with emphasis on ICSID votes
Amir Hossein Baghaee', Lela Raisi Dezaki><?

Abstract

Field and Aims: The basis of the establishment and continuity of any legal rule is
to maintain its dynamics over time, and any rule that does not have the ability to
adapt to its internal and surrounding realities will inevitably stagnate. The concept
of foreign investment is one of the important opportunities in the field of achieving
progress in many fields in connection with the projects of the countries in different
dimensions, and specific legal mechanisms have been determined for this issue in
the international laws and domestic laws of each country. This concept has been
defined and explained with the passage of time, firstly in the framework of various
international treaties, which are increasing in number. The daily increase of
international treaties in the field of foreign investment leads to the widening of
relations between governments and, as a result, the occurrence of more disputes
between them. In this context, the question is raised, what is the definition of
foreign investment and how does the judicial procedure with emphasis on ICSID
votes affect foreign investment?

Method: This research was done using descriptive analytical method.

Finding and Conclusion: Arbitration is considered as a suitable way to resolve
commercial disputes. The Washington Convention, as the founding document of
the Accidence Arbitration Authority, did not state any definition of the concept of
investment, and this authority, relying on different interpretation techniques, tried
to determine the meaning of investment, and this caused many theoretical
differences around the issue of investment has created.

Keywords: Investment, Foreign treaties, International trade law, International
judicial procedure, Arbitration convention (ICSID).
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Introduction

Foreign investment treaties are a basic solution in the field of boosting the
economy and industries of developing countries, especially countries that have
economic and liquidity problems. The main actors in the field of foreign
investment treaties, international investment law, are the country of the investor,
the host country and the foreign investor. Recognizing what actions and treaties are
subject to foreign investment has important legal effects; For example, if a subject
involves foreign investment, it is subject to a special right in the field of foreign
investment and its protections in the framework of bilateral or multilateral treaties
in this field and it is effective in the future proceedings or arbitrations in this field.
The increasing number of international treaties in the field of investment leads to
the expansion of relations between governments and, as a result, more disputes
between them (William and Foote, 2011: 108). In the meantime, the concept of
investment as an important issue in the field of commercial disputes has been
interpreted by the investment dispute resolution authorities. The Washington
Convention, as the founding document of ICSID, has not provided any definition
or description of the investment dispute resolution authority, based on this, ICSID
arbitration authorities have tried to implement the meaning of investment based on
different interpretation techniques and methods. And this issue has created several
theoretical gaps in the field of providing the definition of the concept of investment
(Shihata, 2011: 114). Today, in the field of foreign investment treaties, the
agreement of the two parties and the law chosen by them is one of the important
topics in investment treaties, and in the field of settling investment disputes,
arbitration is the most common method, however, many complaints Regarding this
method and its functions, it has led to the presentation of a mediation plan in the
field of disputes arising from investment, which is also present in the ICSID
procedure (Douglas, 2016: 25). Regarding the jurisdiction of the World Bank's
Investment Dispute Resolution Center, according to Article 25 of the ICSID
Convention, this jurisdiction is limited to legal claims that directly result from
investment, and therefore ICSID arbitration authority, regarding disputes based on
bilateral capital treaties. It should be evaluated with a two-way approach, from the
point of view of Article 25 of the ICSID Convention and also from the point of
view of the treaty between the parties to the dispute (Nikbakht, 1388: 14). It can be
said that in the field of foreign investment treaties, the arbitration court pays
attention to the provisions of the concluded treaties and the implementation of its
provisions, as well as resolving the resulting disputes based on the agreements of
the parties, and according to the special procedure of ICSID in this field, This issue
can be said to be one of the positive reasons for the development of foreign
investment treaties and the change of the government's practice in relation to these
treaties. In this research, firstly, the approach of arbitration authorities regarding
the definition of investment according to the Washington Convention is discussed,
and then, the international arbitration procedure regarding the definitions provided
of investment in bilateral treaties is examined.

Conclusion

The subject of investment is a concept whose exact definition should be sought in
economics; but lawyers and international dispute resolution authorities are
inevitably trying to provide a legal definition of investment in order to deal with
legal disputes arising from investment. In the meantime, the international
arbitration authorities have not correctly limited their jurisdiction to the will of the
parties and are trying to provide a definition of investment by interpreting the
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applicable regulations in this field and determine their jurisdiction. This issue does
not mean underestimating the agreement and will of the parties, but it emphasizes
the discretion of the arbitration authority and the role of interpretation in
determining the concept of investment. The growing flow of attracting foreign
investments in recent years, the issue of settling claims arising from foreign
investment is the concern of international legal institutions and treaties. The dispute
resolution authority is felt. The importance of the issue is revealed in the
qualification stage, until the nature of the dispute is not determined, it will not be
possible to qualify for the relevant institution. In the end, it is suggested that in all
investment contracts, oxide procedures should be included in the text of the
contracts, so that by mastering these provisions and procedures, the strengths and
weaknesses in the field of investment can be explained and reviewed, and the text
of the contract can be adjusted based on them. Did In connection with foreign
investment and the occurrence of disputes, it is suggested that the judge or
arbitrator takes help from some legal techniques available in the Exide procedure.
However, in most cases, the appearance of some conditions and regulations in the
sources before the investigating authority makes the proceedings difficult; this is
where nobility and complete knowledge of the mentioned documents will be very
effective in the course of interpretation and appropriate legal inference. If different
agreements are observed at the domestic level and at the international level by the
arbitration court and the goal are to separate the relations between the treaty and
the treaty, while respecting the common will of the parties, the type of dispute
raised will be determined and the arbitration will be done by referring to the
relevant source. By examining and explaining the provisions of these documents, it
is clear that there is no legal precedence or inferiority between them, and citing the
existence of a hierarchy between these two categories, one can be preferred over
the other. A review of ICSID's arbitration procedure in this regard also confirms
this.

It is suggested that in the context of concluding investment contracts, ICSID
procedures should be paid attention to by the contract parties in order to avoid
disputes and also violations of laws in contracts, because ICSID procedures express
these cases and considering them in the context of concluding contracts to the
extent It prevents many future problems;

In the field of drafting the internal laws of the countries, the governments can take
advantage of the ICSID procedures in the field of drafting laws to prepare and
compile laws with a strong implementation guarantee and with very few defects;
Also, in the field of organizing and compiling international conventions and
treaties in the field of investment contracts, ICSID procedures are very useful and
can remove many obstacles and problems in the field of concluding investment
contracts.
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