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Civil liability of classification institutions in Iranian law
Looking at international court cases
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Abstract

Field and Aims: Classification institutions play an important role in relation to the
insurable nature of a shiﬁ. This issue is referred to as the private duty of rating
agencies. Legal systems have a different apﬁroach to the issue of civil liability in
the above issue. On this basis, in this research, we will examine the issue of what is
the position of the civil responsibility of classification institutions in lranian law
and international conventions?

Method: This research was carried out in terms of practical purpose and in terms
of gathering information by documentary method and through the study of valid
laws and sources, and the obtained information was analyzed in a descriptive-
ar_lalg_tlcal manner. ) ) ) o -
Finding and Conclusion: Those who believe that there is no civil responsibility
for the classification institutions believe that the institutions only have the duty to
provide advice and suggestions and have no guarantee for their performance, and
the duty of the institutions is only to provide standards according to legal and
international standards, and their compliance is also It is the owner's responsibility.
But on the opposite point, the legal systems that gave absolute civil responsibility
to institutions considered the duty of said institutions to be more than giving
advice, and according to the contractual relationshiﬁ that exists for institutions,
they are like standardization organizations that have the duty of instilling rules and
regulations between They know the international rules of work safety at sea and
environmental protection. In Iran's domestic laws, there is no single and specific
law and judicial procedure in this field, but relying on the existing contracts
between the classification institutes, we find out that both parties, the ship owners
and the institutes, are responsible in the contract. Institutions are responsible for
inspecting and issuing approvals, and owners are responsible for providing reports
on the ship's condition. Therefore, it can be said that in addition to the absolute
responsibility for the ship owners, there is also a relative responsibility for the
classification institutes.

Keywords: classification institutions, civil liability, absolute liability, safety
certificates, judicial procedure.
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Introduction

Undoubtedly, improving the safety level of vessels and safe navigation is considered a main
need. This matter is pursued in the macro dimension by governments, which includes
administrative services and legal experts, and in addition, it is under public supervision, and
governments use it according to their needs and in line with national and international
safety standards. The administrative and executive institutions did not pursue the above
matters based on financial principles, or even if they did, their goal was not simply to
increase profits. Rather, it is simply the avoidance of loss. In order to deal with
inefficiencies in the public administration sector and to save costs, most countries have
delegated a significant part of their tasks to the private sector, for example, "classification
institutions”, which is one of them, is responsible for extensive tasks. Classification
institutions are independent legal entities that are employed by the owner of the ship that is
to be classified and approved in exchange for a certain amount. Classification institutions
are responsible for issuing classification certificates. In developed countries, classification
institutions monitor and evaluate the construction of a vessel from the beginning of the
contract until its final delivery, and after its delivery to the owner, this monitoring and
evaluation continues in the form of new contracts. This supervision includes the review of
the architectural and structural plans of vessels, materials and materials required, progress
or delay in the construction process, mechanical and electrical equipment, saving raw
materials and discharging waste materials, as well as monitoring the quality of sea trials.
After these inspections, the classification institutes will grant the certificates related to the
class of the vessel to the owner and assure the contracting party that the vessel is in
accordance with the technical standards and has complied with the relevant regulations.
Considering that these certificates guarantee that a classified ship is suitable for the
intended use, therefore important departments and actors in the maritime industry need such
certificates (Laguni 1, 2007: 43-50). In this way, classification institutions play an
important role in relation to the insurability of a ship (Baggins 2, 2005: 487). In addition to
the ship owners and the buyers of the vessels, the operators of marine insurance policies,
cargo owners and charterers use the classification certificates before using the intended ship
in order to provide the necessary financial coverage. Such a certificate allows them to have
a reasonable assumption about the possible conditions and dangers that threaten their ship,
without having to personally inspect their ship. which is called the private task of rating
institutions. Gradually, this private task of classification institutions was expanded to cover
more general tasks. Today, these institutions are responsible for the implementation and
enforcement of international maritime security standards (Baggins, 2005: 488).
Subsequently, the act of a classification institution acting on behalf of a flag-owning
country is concluded under two contracts. The first contract is with the flag-owning country
itself, which includes "an agreement to delegate authority" and the second contract is with
the ship owner to carry out mandatory legal inspections (Laguni, 2007: 55-53).
Classification institutions have agreements with shipbuilders and vessel owners, which
these contracts are considered confidential. However, the services provided by
classification institutions may differ based on the requirements of the applicants
(shipbuilding companies and vessel owners). This is the reason that should draw our
attention to most of these agreements. Usually, the activity of a classification society for a
particular vessel begins after the final agreement is made with a shipbuilding company that
intends to build the vessel on behalf of a third party. According to this agreement,
classification institutions are obliged to review the design and construction plans of the
vessel, inspect the site of the shipyard, control the performance of contractor experts,
quality control of materials and materials, supervise the construction of the vessel and sea
trials, and finally, if all of the above are in accordance with the regulations and standards If
the vessel complies, the corresponding certificate class will be granted to that vessel. The
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International Association of Scientific Ratingsl has harmonized some of these rules, which
are applied by its member experts of this organization. The said evaluations, although they
may be based on trust and thanks to the expertise and experience of the rating agencies, the
qualitative criteria required for its identification and accreditation, and hence the increased
professional credibility, are nothing more than an independent opinion about the newly
built ship. Is. These evaluations may be done according to the expertise of rating
institutions, checking their quality criteria and accreditation, so the professional credit of
these institutions is nothing more than an independent opinion about newly built vessel. As
soon as the ship owner receives his vessel from the shipyard, the contractual relationship
linking the shipyard to the classification society ends. At this stage, the vessel owner enters
into a contract with a classification society that usually oversees the shipbuilding process.
In this order, the classification institute undertakes to check the vessel based on its
standards (technical laws and maritime standards) and also to control the matters related to
the safety of the vessels. Based on this, the classification institutes are required to inspect
the vessel and issue the safety certificate after ensuring compliance with the regulations,
and if they are not authorized to issue the certificate, they should not grant the vessel safety
certificate, although the owner of the vessel may request a related safety certificate.
obtained from the competent government authorities. Also, if the topic of buying a second-
hand boat is on the agenda, the buyer may want to check the boat's other classification
institute. In such a case, the vessel owner must conclude a contract with the new
classification institute and complete all the necessary inspections in order to obtain the
ship's class, as well as perform all expert opinions to maintain the said class. It should be
noted that when a vessel is placed under a class by a recognized international classification
society, this class is usually accepted. However, apart from the general agreements of
floating owners, as well as special agreements for the provision of special services by
classification institutions, (this topic) does not include and do not cover general
classification. The most important of them are: the agreement to carry out special
inspections of vessels with the aim of investigating the cause and extent of damages and
failures in the vessel or issuing certificates related to the class of vessels, which is done at
the request of the owner of the vessels.

In addition to the design and construction period of the vessel, the classification process
also extends beyond this period and includes the maintenance and repair procedures of the
vessel. Classification societies have developed a comprehensive procedure for post-
construction inspections that their inspectors carry out. According to the classification
regulations, any damage or change in the hull, machinery and equipment of the vessel that
affects or may affect the classification must be reported to the classification institute
through the owner of the vessel as soon as possible (Shabani Jahormi, 2020: 430). In
general, the agreement between rating agencies, floating owners and other contracting
parties is based on the principle of freedom in contract. However, the obligations in it
usually allow these agreements to be classified under a special contract or another contract
if necessary. Despite the existence of agreements that have more or less similar contents
and cases, there are different opinions in the field of international law and mutual
obligations.

Based on this, the classification institutes may also have contractual responsibility, in such
a way that the classification institute issues a classification certificate for the ship or any of
the components and machinery after conducting the inspection. After the certificate is
issued, it becomes clear that the vessel or machinery lacked the necessary standards. Since
the incorrect and defective performance of the contract is the non-performance of the
contract and the obligor is responsible for compensating the creditor's damages, in all cases
it is up to the creditor (plaintiff) to prove the contrary of appearance and he must prove that
what was done is different from the contractual intention (Katouzian, 2010: 160).
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Therefore, it is necessary for the owner of the vessel to prove the incompleteness of the
contract. In this context, the benchmark refers to the conventional and therefore it is a kind
of benchmark (Elsan, 2009: 55).

Conclusion

Classification societies play an important role in a ship's insurability. This issue is referred
to as the private task of rating institutions. The scope of this private duty has gradually
expanded to cover more general duties. As a result, these institutions became responsible
for the implementation of international maritime security standards. Some legal systems,
such as France and Belgium, believe in the absence of civil responsibility, and some believe
in absolute civil responsibility. Those who believe that there is no civil liability for
classification institutions believe that the institutions only have the duty to provide advice
and suggestions and have no guarantee for their performance, and in fact the duty of
preserving and maintaining the ship is the responsibility of the owner of this ship. There is
no requirement for rating institutions, and the duty of the institutions is only to provide
standards according to legal and international standards, and compliance with them is also
the responsibility of the owner, but on the opposite point of the legal systems that gave
absolute civil responsibility to the rating institutions, the duty of said institutions is
exceeded. They knew about giving advice and according to the contractual relationship that
exists for institutions, they consider them to be the same as standardization organizations
that have the duty of inducing international laws and regulations, including work safety
laws at sea and environmental protection. Among them, there are countries that expressed a
third point of view, explaining that in addition to the ship owners, they also assigned
responsibility to the classification institutes, and they believe that if the classification
institutes are aware of the ship's defects and at the same time approve this ship with the
appropriate The activities of the institutions have contradictions and to prevent their duties
from becoming less important, we should assume responsibility for their actions, but there
is no single and specific law and judicial procedure in this field in Iran's domestic law, but
relying on the existing contracts between the classification institutions, we find out that In
the contract, both parties, ship owners and institutions, are responsible. Institutions are
responsible for inspecting and issuing approvals, and owners are responsible for providing
reports on the ship's condition. Therefore, it can be said that in addition to absolute
responsibility for ship owners, there is also relative responsibility for classification
institutions. Looking at the court cases and the establishment of laws related to the civil
liability of classification institutions, we see some developments around this issue. In the
past, classification societies have had civil liability against both shipowners and third
parties. But the recent decisions in this regard show that when these institutions are
operating under the title of institutions recognized by the flag-owning countries, they can
benefit from sovereign immunity. Classification institutions enjoy legal immunity even
when they operate in accordance with their private duty and provide services under their
contract according to the relevant classification contract. In this article, international and
transnational laws related to classification institutions are also discussed. As a result,
regulatory changes have occurred at the international level. However, none of the existing
international and transnational laws address the issue of civil liability of classification
societies in their private role towards the ship owner (contractual) or third parties (supra-
contractual).
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1. See for discussion on the liability of classification societies in England: C. FEEHAN, Liability of
Classification Societies from the British Perspective: The Nicholas H, in Tulane Maritime Law
Journal, 1998, 22, pp. 163 - 190; J. DE BRUYNE, op. cit., p. 203. See in general on tort law in
England V. BERMINGHAM & C. BRENNAN, Tort Law, Oxford, 2012, pp. 43 — 107.

2. Marc Rich & Co. AG v Bishop Rock Marine Co. Limited, [1996] E.C.C. 120, 136-137 (first
instance decision); Marc Rich & Co AG v Bishop Rock Marine Co. Limited, [1993] E.C.C. 121
Edecision on appeal); Marc Rich & Co AG v Bishop Rock Marine Co Limited, [1994] 1 W.L.R. 1071
decision by the House of Lords).

3. Morning Watch.

4. Mariola Marine Corp. v. Lloyd’s Register of Shipping (1991) E.C.C. 103 (first instance decision)
J;Ma};iola Marine Corp. v. Lloyd’s Register of Shipping (1990) 1 Lloyd’s Rep. 547 (decision on
appeal).

5. See for example: Great American Ins. Co. v. Bureau Veritas, 338 F. Supp. 999 (S.D.N.Y. 1972)
affirmed in Great American Ins. Co. v. Bureau Veritas, 478 F.2d 235 (2d Cir. 1973); Sundance
Cruises Corp. v. American Bureau of Shipping, 799 F. Supp. 363 (S.D.N.Y. 1992) affirmed in
Sundance Cruises Corp. v. American Bureau of Shipping,7 F. 3d 1077 (2d Cir. 1993).
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1. See for example: Great American Ins. Co. v. Bureau Veritas, 338 F. Supp. 999 (S.D.N.Y. 1972)
affirmed in Great American Ins. Co. v. Bureau Veritas, 478 F.2d 235 (2d Cir. 1973); Steamship Mut.
Underwriting Ass’n v. Bureau Veritas, 380 F. Supp 482 (E.D. La. 1973). See for discussion of the
cases: N. LAGONI, op. cit., pp. 145- 160; P. BOIgSON Classification Society Liability: Maritime
Law Principles must be Requestmned” in CMI Yearbook 1994, p. 244,

2. See for example: Cargill, Inc. v. Bureau Veritas, 902 F. Supp. 49 (S. D.N.Y. 1995); In re Eternity
Shipping Ltd., 444 F.Supp.2d 347 (Md. 2006).

3. See for example Somarelf v. American Bureau of Shipping, 704 F. Supp. 59 (D.N.J 1989); Otto
Candies LLC v Nippon Kaiji Kyokai Corp., 346 F.3d 530 (5t ‘Cir. 2003) Psarlanos v. Standard
Marine, Ltd, 728 F. Supp. 438 (E.D. Tx. 1989) Also see the reasoning in Cargill Inc. v. Veritas, 902
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1. See for example the case of the Rukie, Rechtbank van Eerste Aanleg Dendermonde, January 11,
1973, Rechtspraak Haven van Antwerpen, 1973, p. 127.

2. The case of Dune, Rechtbank van Koophandel Antwerpen, September 20, 2006, A/02/04109
(unpublished). The decision has been upheld by the Antwerp Court of Appeal. See in this regard: Hof
van Beroep Antwerpen, February, 2013 Nieuw Juridisch Weekblad, 2013, pp. 659 - 660, with
annotation by J. DE BRUYNE, “Aansprakelijkheid van classificatiemaatschappijen”. See also the
discussion in J. DE BRUYNE, op cit., pp. 201 - 202.

3. Dune

4. Unitas

5. See in this regard the case of the Spero, Hof van Beroep Antwerpen, February 14, 1995,
Rechtspraak Haven van Antwerpen 1995, pp. 321 - 329 and the case of the Paula, Hof van Beroep
Antwerpen, May 10, 1994, Rechtspraak Haven van Antwerpen, 1995, pp. 313 - 317. See also the
discussion in J. DE BRUYNE, op cit., p. 197.
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1. Recital (17) in Council Decision 2013/268/EU of 13 May 2013 on the position to be taken on
behalf of the European Union within the International Maritime Organization (IMO) with regard to
the ?éioption of certain Codes and related amendments to certain conventions and protocols, OJ L
155/3.

2. Recital (4) Regulation 391/2009 of 23 April 2009 on common rules and standards for ship
inspection and survey organisations.

3. Annex | to Council Decision 2013/268/EU of 13 May 2013 on the position to be taken on behalf of
the European Union within the International Maritime Organization (IMO) with regard to the
adoption of certain Codes and related amendments to certain conventions and protocols, OJ L 155/3
4. See the discussion on the supranational framework dealing with the liability of ROsinfra in part 2.3
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1. Re/cite}l (21) of the Commission implementing directive of 17 December 2014 amending Directive
2009/15/EC.

2. Commission implementing directive of 17 December 2014 amending Directive 2009/15/EC.

3. See for discussion and further references: J. DE BRUYNE, op. cit., pp. 188 - 189.

4. Article 5 of Directive 2009/15/EC.

5. Begines

6. Arroyo
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