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Proliferation of Tribunals and Jurisdictions in International Trade Law
and Possible Solutions to Deal with it
Mir Shahbiz Shafe', Mahdi Delgir><?

Abstract

Field and Aims: Proliferation of international tribunals and jurisdictions is a rather
new phenomenon that has emerged in international public law, generally and in
international trade law, specifically. However, this phenomenon signals preparation
on the part of states to use courts and tribunals for settling their disputes peacefully,
it may raise problems when courts arrive at divergent or event conflicting rulings in
an international legal order that lacks hierarchy. This article aims to address
whether proliferation of tribunals and jurisdictions has emerged in international
trade law; and if so, what is its consequences for international trade law and which
possible solutions may be suggested to deal with its negative consequences.
Method: This Research is prepared by a descriptive-analytical method.

Finding and Conclusion: Given to reasons for proliferation of tribunals and
jurisdictions that are addressed in this article, the answer to the question of
emergence of proliferation in international trade law is positive. Thus, the
consequences of proliferation in international trade law are presented. Then, in
regard with exclusive jurisdiction of World Trade Organization (WTO) for
international trade disputes and its exceptions by Free Trade Agreements (FTAS),
practical instances of conflicting jurisdictions in international trade law
jurisprudence are recognized. Finally, possible tools for solving conflicting
jurisdictions between WTO and FTAs disputes settlement mechanisms, and also
possible solutions for improvement of cooperative interactions between these
mechanisms are suggested.

Keywords: Proliferation of Courts and Tribunals, Conflicting Jurisdictions, World
Trade Organization (WTO), Free Trade Agreements (FTASs), Dispute Settlement
Mechanisms, Cooperative Interactions.
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Proliferation of Tribunals and Jurisdictions in International Trade Law and Possible Solutions to Deal with it/ Authors: Mir Shahbiz Shafe, Mahdi Delgir

US — Sections 301-310 of the Trade Act of 1974, WTO Doc., WT/DS152/R (1999).
2. determinations
3. interpretation
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5. Agreement on the Application of Sanitary and Phytosanitary Measures (SPSM Agreement), Annex
1A to WTO Agreement, 15 Apr. 1994, Art. 11(3).
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1. Lim and Gao

2. WTO Dispute Settlement Mechanism

3. European Commission (EC)

4. North American Free Trade Agreement (NAFTA)

5. Mercado Comun del Sur (MERCOSURY): Common Market of the South




International Legal Research e

‘ Volume 15, Issue 57, Autumn 2022 _ - a -
4 ﬁ 2

%
%,
e,
on,

S S o 15 e OT wlin L QLSS (Mt (5 )l 5157 Do (slaabiidl go sbasl
(ol 35 o o Olejl ailedin Aol B (g s Sl o 5 35T Ol (el bl 5o e 53
Sl 35T Ol glaaalicdl o SIS 55 Olajlw gaslrdir Hlaw =00 L SLispen
ETUE I I P e sy e V(LR S AR Yo
o el ol b o 35T Ol Sladabisl ge 5 Olojle Vet fuab s J- (sl 55
53 et Juab s o (5518 55l 5 0 Slowe Olo S o o st 3 (5,8 b 55 ol
o SN by fo el 5 ol OT 53 457 (golads p laotis 4 o 5 ol sl
RO P PR (VPR WA AP

5337 Sl glaanbic Bl o Mt Juad s fom sla ) 55l Ols salaly (oo 5 52
ol Ol ol 55 a ot (el e (6ol G5 055 <S5 55 Sl Sl Ol L
¥ 575 lame S L - Yeg,._:é, Bl - 13,8 S e 10155 g 1 by 55k
G 55 S 0T 5 a8 das e SUSL ) sbland s by OBl T Sl Sl
ooolae Jalas €305 4Bl 0T 53 a1y e M| S5 o7 5l j@,@f &l bl
Olen sl odlaze Uy (65 e ) sban S0t Joad g o S 55k 53 o s a5 oK
Jezd s o sla )8 55 & Al o Bl oBin S 5lis SBalas g 605 5 4,184 oDt
oL S e e SuS LS x50 b 315 5 Obe la 5 S oa D]
355 855 7505 68 5l Ly S 5Lk s aile oSG pbay CBlest fuabg Jo L1575 5L
XYY S, )

A 33 ax e plad 53 (6 5lse sk 2 S 5,05 Ol G S g & B
o 53 S Ol (g0, 5 2 Sty T Ol 18 55k K 0T 51 g 5 ¢S 401
3 55 0 ke JIS 550 Ol ey (6 S5 S 55l Lo 4 okl L kST 4081 (6 K05
55 POl (055 o, IS 53 3T Ol slaasbicddl se 5 Olejle slaylS g 5le Ole Jalas
G S ol oLl Sl s Olsasl I8 g5 oSG ATl s cosDlsas i dal =
s (18 5ls Lg5l 8 55 (g Las Sl 1 g o el (e ¢l by ol 2 A OIS
BV-0F 1Yo YY) (ST, 5) AL bl 3 oy oslise Jo-l e 53 b Olejes 5 sba oL
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1. Furculita

2. Competing Interactions

3. Conflicting Interactions

4. Cooperative Interactions
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Proliferation of Tribunals and Jurisdictions in International Trade Law and Possible Solutions to Deal with it/ Authors: Mir Shahbiz Shafe, Mahdi Delgir

1. Panel Report, Mexico — Tax Measures on Soft Drinks and Other Beverages (Mexico — Soft
Drinks), WT/DS308/R (Oct. 7, 2005).

2. Council Regulation (EEC) 404/93 of 13 Feb. 1993 on the Common Organization of the Market in
Bananas, 1993 OJ (L 47) 1.

3. Case C-280/93, Germany v. Council [1994] ECR 1-4973, 5071-74.

4. EEC - Import Regime for Bananas 34 ILM (1995) 177 (GATT Panel Report, 1994).

5. Argentina — Definitive Anti-Dumping Duties on Poultry from Brazil (Argentina — Poultry),
WT/DS241/R, 22 April 2003, [7.17].

6. Appellate Body Report, Brazil — Measures Affecting Imports of Retreaded Tyres (Brazil —
Retreaded Tyres), WT/DS332/AB/R, 3 December 2007, [217-234].
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3. res judicata

4. lis alibi pendens

5. Comity

6. forum non conveniens

7. Good Faith
8. Abuse of Process
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Panel Report, Guatemala — Definitive Anti-Dumping Measure on Grey Portland Cement from Mexico

(Guatemala — Cement I1), WT/DS156/R, 24 October 2000, [8.23].

10. jurisdictional clauses

11. choice-of-forum clauses
12. fork-in-the-road
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Proliferation of Tribunals and Jurisdictions in International Trade Law and Possible Solutions to Deal with it/ Authors: Mir Shahbiz Shafe, Mahdi Delgir

Comprehensive and Progressive Agreement for Trans-Pacific Partnership; United States-Korea Free
Trade Agreement (KORUS FTA); EU-Canada Trade agreement (CETA), Art 29.4; EU-Japan
Economic Partnership Agreement (EUJEPA), Art 21.27.




xﬁgéw‘éuwﬂzofwj 10T gl gn sl )8y 5 Jadli Splows G gim 3 S 5 1S bows 3o

ll ,,U_.‘._-'ua . w!“ A . -

o &

4\2_4»)4_‘»‘)}".::‘}_3';,4\)G%&)bﬁgb)bdu;—‘:ﬁ_}b)‘ob\.@\AJJonJAL;\A)Kab
Ol Sl I xalS s @_fr_w Ul Oljle b3 eds b slasly =S oo

Slo3law 30 ' Gldilain 5o (L dobonidlge Giwes” i il B1.1-1-Y
Sl “obs
SRl sl o o 5 st (i 487 (slailate (6l (Sasb sl po S iaS ooy o il &
N PP ICHUN PR - SN it PR LSS g P ol L Laasb bl yo ol LSl 50 S 1 Jl- )
ails (gLl ol i G s 53 lalmDo 5 oS lows 305 G S sl 3 gluel LB i
o Dol I Lo (6l 1y 5 (e 1 ) lacilaie 5 e laasll Bl o aneS ol AL
SOl OlLw V445 45 38 7 anad S o0 I (6)laed o (S5l (Slaaali Bl e
S n G5 G 1 (latkete (65law Laaslil ] g azeS Sile

G Slodbazs pdy Lol 5 5 Lads 5y L bbbl po Cllas g (2805 odge ()
¥ aS alar s s an g 5 Oolad G 5 Slads Dl 50 YIS Dok )58
fmnlio I3l (1 ab g o 5l 4 25,18 (ail,l el

edel 5 Laaabibl go pl (sl ol so)lys Shinsge sla 21 plonil (K8 (o (Y
tab g o Slg 4 lie Slaao

ol s 61 Slacibie LSl 5 Laasb il ge ol ol Sbal I )y (F
L s & ol laao 5 58151 5 0T Obe LIl 5 ailr i

Lol odbailyf (glailaio (5l (Slaasbidbl po Cllan 3 dss Sailss Jor 53 ls 5
Wl o Jlgme (slailate (6 )l (Saasbi il gn S48 4 cOlajlo Dy e b D Ye (gosle
ol sl (g5l Glaaslb bl po (5 )8 3l Sl 55 (oS b e 51 O STL sl pl i o
) A A 7 b s W00 im0 5501 8) Sl ey s s Olejle &
(e Ol Olojl pllas Aol L glaiate (6l (sl sl 5 5l 3 4aS
DL, 3l (68 S 53 N5 or ABl oo DNt by o ol b Sdllan OT St oS
L S I g e T I

1. The Committee on Regional Trade Agreements (CRTA)

S axeml e 5 e dT w ateS ol (oslys 5 e gaddlae (ol
https://www.wto.org/english/tratop_e/region_e/regcom_e.htm.
2. WTO; Decision of 6 February 1996 on Establishing Committee on Regional Trade Agreements.

Available at: https://www.wto.org/english/tratop_e/region_e/regcom_e.htm.
3. Jo-Ann Crawford and Roberto V. Fiorentino
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2. Appellate Body Report, Turkey — Textiles, [58-60].
3. Terms of Reference
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1. Appellate Body Report, United States — Final Anti-Dumping Measures on Stainless Steel from
Mexico (US — Stainless Steel), WT/DS344/AB/R, 30 April 2008, [160]

2. Appellate Body Report, US — Stainless Steel, [161]

3. Appellate Body Report, Japan — Taxes on Alcoholic Beverages (Japan — Alcoholic Beverages 1),
WT/DS8/ABI/R, 4 October 1996, 14

4. Panel Report, Argentina — Poultry, [7.41].
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