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Abstract

Field and Aims: The principle of relativity in judicial proceedings and arbitration
confirms that the decisions issued are only binding on the parties to the dispute.
However, the scope of the principle of relativity is not limited to votes, and this
also exists in arbitration agreements. Therefore, the question arises whether the
arbitration clause extends to a third party?

Method: The present research was conducted with a descriptive-analytical method.
Finding and Conclusion: The answer given by the domestic law system of the
countries to this issue is not the same as the answer of international commercial
arbitration law and procedure. Most of the domestic legal systems, citing the
principle of relativity of contracts, are resistant to the extension of the arbitration
agreement to non-signatories, but international commercial arbitration laws and
procedures are far from national laws and policies and realistic about economic and
commercial activities between The international group of companies has more
flexibility in front of this issue and considers it permissible.
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international commercial arbitration, arbitration procedure.
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Introduction

The principle of the need for peaceful settlement of disputes is considered one of
the most important civilizational manifestations of the contemporary world. This
principle lays the groundwork for the emergence and establishment of political and
legal rituals and methods for the peaceful resolution of disputes. (Shamlo, 2013:
13) However, today dispute resolution tools have been developed and going to the
courts is no longer recognized as the best way to resolve disputes. In the meantime,
arbitration as an old but effective method has still maintained its place among
dispute resolution methods.

One of the important advantages of arbitration among dispute resolution solutions
is that it is done with the agreement of the parties to the contract. Therefore, it is
logical to say that only the parties to the arbitration agreement can be forced to
refer to arbitration, and any type of forced arbitration will include only the parties
to the arbitration agreement. Considering the validity and correctness of the
arbitration clause (whether it is included in the main contract or in the form of a
separate arbitration agreement), including the parties involved in the arbitration, it
is subject to the law governing the arbitration agreement, which is necessarily
governed by the substantive rule. There is not one, thus one should ask: first;
Expanding the arbitration clause by expanding the personal jurisdiction of the
arbitration clause can be the expansion of the subject matter jurisdiction of the
arbitration clause. Different domestic legal systems and the law governing
arbitration agreements have given different answers to this necessity and even in
the arbitration procedure they have tried to accept it by theorizing.

Regarding the different roles of third parties in arbitration in Iran's legal system,
not much attention has been paid and there is no specific judicial procedure, and
the theory of our legal doctrine is not clear and evident. Therefore, the main
challenge of the research will be in what cases and instances does the third party
have the right to intervene in the arbitration, or what is the role of the third party in
the arbitration in Iranian law, in the model arbitration law of UNCITRAL and other
countries? As an introduction to the matter, it can be said that the third party in the
word means "third" and "foreign person™ and in the law of contracts it is said to
someone who is not a party to the contract or his legal representative (Katouzian,
1387: 137); Since the arbitration agreement is one of the types of contracts,
therefore, the third party is someone who is not a party to the arbitration
agreement; But due to the special feature of the arbitration agreement, i.e. the
consent of the parties, the third meaning in arbitration is wider than other contracts.
In addition, the person to whom the drug contract or agreement is somehow
assigned is considered a third party (Courtney, 2008: 589). Based on the definition
of the third party, the extension of arbitration to a third party is also a situation in
which the person whose name is signed in the arbitration agreement or in the
contract containing the arbitration clause from the third party is called to arbitration
or the arbitration process. follows (Tymczysyn, 2014: 1). The third party is not one
of the main parties to an agreement or contract or transaction or litigation, but may
indirectly be involved in the contract between the parties.

Legal doctrine always distinguishes between the parties to the contract and the
third party. This discussion has been raised in two directions: sometimes, after the
conclusion of the initial arbitration agreement, another person or persons may also
join it by complying with the necessary conditions. But the issue is the
development of the jurisdiction of arbitration in a subjective manner; The
arbitration agreement of the parties, the provision or the arbitration agreement may
include some issues related to the main contract under its scope and not include
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other issues under the scope of the arbitration agreement, either intentionally or
inadvertently, or the parties may, according to the arbitration clause contained in
the contract or according to arbitration agreement agree that any dispute between
the parties of any type and with any origin and in any relationship, a contract other
than that, whether current or future disputes, at any stage of the stages, including
the interpretation, implementation or even the consequences of the implementation
of the contract, To be resolved through arbitration. In addition, it is possible for the
parties to include the arbitration clause in some contracts and not include the
arbitration clause in some of them (Chung, 2010: 102).

Due to the fact that the scope of the arbitration agreement is conditional on the
intention and will of the parties, the development of the arbitration clause in this
issue is actually done in order to discover and explain the real will of the parties
and is in a way an interpretation of the arbitration agreement. Sometimes an
important main agreement is concluded and to implement aspects Different from it,
many sub-contracts are concluded between the parties of the main contract and
even between some of the parties surrounding the main contract with other parties.
Now, if other contracts, in any form, refer to the arbitration clause contained in the
main contract, this is the same as including this clause in the subsidiary contracts.
The problem is related to the time when such a reference is not made and only one
or more related contracts have an arbitration clause and the rest of the contracts are
silent on how to resolve disputes. In such a situation, one should decide what the
intention of the parties was by examining the situation and every condition. Did
they intend that all disputes regarding all related contracts between them be
resolved with the arbitration clause contained in one or some of the contracts or
not?

Sometimes the development of the arbitration agreement may take place in the area
of its personal territory; In such a way that a person or persons, petitioner or
respondent, are placed in arbitration and a hearing is conducted about them and an
opinion is issued, while the original party of the arbitration contract was not
(Meraz, 2009: 59). The term development (personal domain) of the arbitration
contract was written by the authors of the legal system and the term non-signatory
accession to the arbitration, mostly by the common law legal system or
"inappropriate party to the arbitration" in the United States of America
(Moghadmian, 2018: 41), all on this issue. It indicates that sometimes the
arbitration is not concluded and signed by the principal, but the arbitration
agreement may be concluded in the form of different and different forms of
representation. It is also possible that after concluding the initial arbitration
agreement, another person or persons may also join it by observing the necessary
conditions.

Avrbitration has not been excluded from these developments; It is explained that
arbitration is an agreement that is formed with the consent of the parties and, like
other legal agreements, it is subject to the principle of relativity of contracts or the
principle of relativity of contracts, and other than the parties to the arbitration
agreement, they are not bound to arbitration and do not have the right to invoke it.
Therefore, the question can be asked whether this agreement can be extended to
other people or not?
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Conclusion

Contrary to the former practice, nowadays the consent of a third party or non-
signatory is a necessary condition to enter arbitration; But according to principles
such as preventing injustice, the third party can be present during the arbitration
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even though he has never declared his agreement with the arbitration. As a solution
to the problem, courts and legal writers have expressed various theories about this
issue, the third party beneficiary, substitution, breach of hijab, group of companies,
representation, etc. are among these cases. This issue is aimed at understanding and
revealing the economic reality behind international business transactions, which
most of the time involve several institutions, and the main reason is that due to
economic considerations, today, in order to respond to damages and this issue that
is possible is the non-signatory to be responsible, this arbitral generalization is
justified, although this challenge remains, as to date existing solutions are applied
around the world with different criteria. Because it is necessary to reach
internationally accepted standards to prevent inconsistent decisions.

Regarding the principles and methods of generalizing the arbitration agreement to a
third party, different views have been expressed, the opponents of the
generalization have pointed to one of the principles governing contracts and have
stated that the contract is effective only with respect to the parties and their legal
representative, as a result only the parties to the contract and Their legal
representative will benefit from it and only they can file a lawsuit in court about
that contract as a beneficiary. Also, no one outside of the contract will have any
responsibility or obligation for its implementation. Based on this, the third party is
bound and committed to a matter to which he was not a party. While it is true that
the principle of relativity of contracts should be accepted, extending the arbitration
clause to a third party does not contradict this issue; It can be said that this
principle has been violated when the contract is taken over by a person who had no
role in its formation; However, regarding the issue in question, the implied will of
the third party is ascertained from his actions and behavior, or this issue is
accompanied by the prescription of the law. In addition, this issue is exceptional
and has a limited ability to be implemented. In the case of the active and essential
presence of a third party in the negotiation or implementation of the main contract
and there is evidence that he is aware of the arbitration agreement, it is completely
acceptable to extend the arbitration agreement in order to make the proceedings fair
and avoid parallel proceedings. But although this theory is widely accepted in the
international arbitration law system; It is not accepted in Iran's domestic arbitration
law, and the reason is that this rule is based on fairness, it is different from Iran's
legal system. What is accepted in the Iranian system; The original will is the real
one and the one who owns the contract.

As a recommendation, a set of applicable laws should be formed with a common
view on this issue, but until then, companies engaged in international trade
activities should carefully choose the applicable law, because during the course of
arbitration, the possibility of third parties interfering with There is attention to the
way of prediction in that law.

Regarding the arbitration courts, it should be said that although the parties have the
possibility to extend the arbitration to a third party; But this issue should be limited
and abuses in this area should be reduced, as it is the duty of the arbitration
authority to make a correct decision in each specific case. What is important in
judging; It is paying attention to the relationship of the parties and their mutual
obligations that helps to discover the implicit or assumed real will surrounding the
contracts and the desired implementation of justice. Therefore, what is important in
the arbitration court; Interpretation of the common will surrounding the contracts.
The purpose of the issue of development of arbitration clauses and contracts is to
discover and reveal the real and invisible party or parties and to go beyond the
initial intention and consent of the apparent parties, as an exceptional issue in order
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to deal with possible abuses, which can play an important role due to the
multiplicity of legal personality of individuals in the scene of international
arbitrations. perform Therefore, if it is implemented correctly, maybe it can help to
realize people's rights more fairly.
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1.extending” the arbitration clause

2. joining non-signatories.

3. Townsend

4. UNCITRAL Rules on Transparency in Treaty-based Investor-State Arbitration.

In July 2013 UNCITRAL formally adopted the UNCITRAL Rules on Transparency in Treaty-based
Investor—State Arbitration (Transparency Rules), which will officially come into effect on April 1,
2014,
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Methanex v. United States: Methanex Corp. v. United States of America, UNCITRAL Originally
published in 2011 in International Investment Law and Sustainable Development: Key cases from
2000-2010.



https://www.iisd.org/library/international-investment-law-and-sustainable-development-key-cases-2000-2010
https://www.iisd.org/library/international-investment-law-and-sustainable-development-key-cases-2000-2010
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1. Article 32 (2) ICSID Arbitration Rules 2006. Unless either party objects, the Tribunal, after
consultation with the Secretary-General, may allow other persons, besides the parties, their agents,
counsel and advocates, witnesses and experts during their testimony, and officers of the Tribunal, to
attend or observe all or part of the hearings, subject to appropriate logistical arrangements. The
Tribunal shall for such cases establish procedures for the protection of proprietary or privileged
information.

2. Convention on the Recognition and Enforcement of Foreign Arbitral Awards (New York, 1958).

3. UNCITRAL Model Law on International Commercial Arbitration (1985), United Nations
document A/40/17, Annex I)

4. Habegger

Extending the arbitration clause to a third party in Iranian law and international ..
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1. the theory of chains of transactions.

2. Article 22(5) of the Rules of the Chamber of Arbitration of Milan
3. Otazu
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1. CA Paris, Dec. 7, 1994, V2000, aff’d, Cass. le civ., May 21,1997.
2. Stoehr

3. Gaillard & Savage (1999), para. 1419; Lew, Mistelis & Kroll (2003)
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1. group of companies doctrine
2. ICC Award No. 4131, YCA 1984, at 131 et seq. (also published in: Clunet 1983, at 899 et seq.).

3. CA Paris, Oct. 21, 1983, Isover-Saint-Gobain v. Dow Chemical France, 1984 Rev. Arb.9.8

4. Case No. 9/2014, decision from the Superior Court of Catalonia dated 6 February 2014 (RJ 2014,
1987). This decision follows another one rendered by the Supreme Court on 9 July 2007 (RJ 2007,
4960)

5. X. Ltd v. Y. and Z. S.p.A, Bundesgericht [BGerl [Federal Supreme Court] Aug. 19, 2008, No. 4A
128/2008 134 ENTSCHEIDUNGEN DES SCHWEIZERISCHEN BUNDESGERICHTS [BGE] IlI
565

6. The Court of Appeal of Paris.

7. Dow Chemical case.

Dow Chemical Co. v. United States, 476 U.S. 227, was a United States Supreme Court case decided
in 1986.
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1. Caivano

2. the JJ Ryan & Sons v Rhone Poulenc Textile case, Sunkist Soft Drinks, Inc. v Sunkist Growers
Inc. case and Hughes Masonry Co v Greater Clark County Sch. Bldg. Corp case.

3. Pacific Can Co. v. Hewes, 95 F.2d 42 (9th Cir. 1938).

4. Roussel-Uclaf v. G. D. Searle & CO. Ltd. and G.D. Searle & CO.[1978] 1 Lloyd's Rep. 225

5. CA Paris, Oct., 31, 1989, Ks France v. Societe General, 1992 Rev. Arb. 90

6. Halla

7. Cour d'Appel, Paris, 22 October, 1983, Société Isover-Saint-Gobain v Société Dow Chemical
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1. Derains

2. Chamber of National and International Arbitration of Milan, 2 February 1996, Pharmaceutical
Company A and Pharmaceutical Company B (Italy) v. Pharmaceutical Company C (ltaly), Y.C.A.,

vol. XXII, 1997.
3. Tribunal fédéral (1re Cour civ.), 20 Septembre 2011, 4A_103/2011, Recours en matiére civile
contre la sentence rendue le 5 janvier 2011 par le Tribunal Arbitral du Sport (TAS.)

4. Kvaerner ASA et al. v. The Bank of Tokyo-Mitsubishi et al., 210 F.3d 262 (4th Cir. 2000.)
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1. London Court of International Arbitration Rules, Art. 22. 1 (VIII) (LCIA).
2. https: //trac. irlwp-content/uploads/2018/12/TRAC-Rules-of-Arbitration-2018-FARSI. Pdf
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