The Scientific Journal in Jurisprudence and Bases of Islamic Law
Vol. 17, No. 3, autumn 2024 (75-92)

s B "/'ldng Ty

Good faith in contracts with an emphasis on Iranian law, jurisprudence and international
documents
Zahra Irajzadeh! Ahmad Shams *2 Saeed Mansouri® Easa Velaei®

Received date: 2023/11/28
Acceptance date: 2024/04/06

Extended abstract

Introduction: From a general perspective, "good faith" is applied in contracts in two ways and appears
in two distinct forms, attracting the attention of legislators and legal scholars. First, it functions as an
obligation and duty for the contracting parties. Second, it appears as a factor that gains the legislator’s
support for the party acting in good faith. In these two aspects, good faith typically affects the extent of
liability, with the legislator imposing lesser responsibility on the person acting in good faith compared to
someone lacking it. It should be noted, however, that good faith, as a general principle that must be
observed in contracts, deserves particular attention. The essence of this concept has been repeatedly
emphasized in various forms within jurisprudential and legal literature, as well as in laws. In many
instances, the legislator has enacted provisions whose foundations or one of their main foundations can
be traced back to rules related to good faith. The first step toward understanding the application of good
faith in contracts is to define and comprehend its concept. This is a crucial step in understanding any
concept within the legal domain. Regarding good faith which some argue is indefinable and should not be
restricted to a specific definition its importance becomes even more apparent.

On the other hand, due to the meaning and content of good faith, when encountering many legal principles
and institutions, one finds that their essence is closely related to the general principle of good faith.
Therefore, a full understanding of this principle requires attention to these principles and institutions.
Moreover, to understand the meaning and application of this principle, as well as its historical
development, a brief examination of its background is necessary. Over time, criticisms and objections
have been raised regarding the acceptance of this principle, but responses have also been provided to
defend its inclusion. Once accepted as a principle in contract law, the next issue is determining how, in
practice, one can establish whether a contracting party acted in good faith. Should attention be paid to the
person's motives and internal intentions, or are there objective and external standards that should be
applied? The final general discussion in theoretical and conceptual matters concerning good faith is its
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dual aspect in contracts. In the first aspect, both parties are obliged to observe this principle meaning
honesty, integrity, and avoidance of deception or fraud. In the second aspect, we consider cases where one
party, acting in good faith and unaware of a reality, takes an action, and the legislator, because of this
good faith, provides support or protection. Today, good faith has such a recognized status that it is difficult
to find any domestic or international legal framework that does not reference it.

Conclusion: "Good faith," as a moral concept and ethical institution, is now a necessity in human society,
rooted in human nature. The obligation to observe the principle of good faith is acknowledged not only in
the legal systems of many countries but also in international documents such as the Principles of European
Contract Law and the Principles of International Commercial Contracts. With the rapid growth of
economic and commercial relations both domestically and internationally, accurately identifying good
faith and assuming its presence in economic relations has become inevitable. Courts and international
arbitration tribunals have frequently referred to this principle to interpret contracts, transactions, and
international documents, and to issue rulings. In Iranian law, there is no general rule requiring parties to
act fairly when concluding a contract or in other contractual stages. However, traces of this principle can
be found in various stages of contract formation—for example, the non-enforceability of coerced
contracts, the invalidity of contracts concluded through abuse of duress, the rescindability of fraudulent
transactions, product defects, unfair advantage (ghabn), the right to claim damages from the seller in
unauthorized agency (fazooli) cases, Articles 10 to 13 of the Insurance Law, Article 4 of the Law on
Enforcement of Financial Convictions, Article 218 of the Civil Code, and Article 549 of the Commercial
Code. Nonetheless, a specific term or distinct principle explicitly titled “good faith” and thoroughly
addressing this topic is not common in Iran's legal system. However, based on legal literature and by
examining related or opposing terms in contracts and legal headings especially those related to contracts
of sale—it can be inferred that Iran’s legal system views good faith and fair dealing as subjective and
abstract notions.

Keywords: Good faith, Iranian law, contracts, jurisprudence, international documents.
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