-7y ) Ao

(8 —FY) VY s SF 05lad cumm 3 Lo 3 ¢ylundl dolibiad

39 e)oT aelgd yoeb Ol 4 AS b Modl o Sod> e)oT aslgd bl
e e Moty Sgi>

ol @l (o
abdollahi75@hotmail.com

o9 pole

VEV/AIY 1 by gy VPV el ) g b
onS

ool Camle Jo 4 0 pel aelgh .ol 0395 0 pol aelsd o el aLils pao i Jlodlips 358> drwgs 0 4 oS pealis 5l SO
o slylo Ll 2ole o lacdgo ales Gulul (il 5 958 o 518 lellenn 35> o (slmie il o aladis ol 58 (63l s
5 ol Lol wenl 0nh 4305 e Mall i s a5 3] s olsie & o el sl5E psgie 00 Al b ele s Jgi
55l patdlis Jlus 51 (S o alolids sl Gado 5,5, il 5 aelsd l (az v, ol Sl el 035 Sy Joma o fgam ] (slsime
1y ool aelsd lgi so olo)lme az b Jogs b a8 ol Jlsas (nl 0 (05550l (g 50 il oo o a0 Jellin oo jlado
aly3 Conyy dasoo Jollir Boi> 9708 10 0 pel aelgd joels ISl 4y (1S (T 51 g g 01 513 Glalids 590 Jlollirn Bod> arge o
oz 0 Shlpgl (0995 Bap b el lailoelsS (DleMbl (5,510,500 5 wblgo (hrogio ldod (gl ol o)z Gbey 5
ol ol 5% ol (slaslons olyie & €Alolid 5 GBpiod 5 ole JLalli 3o o068 Jlons 39 el sl il S
acld ol 3l ey jlane ol Bodm b Loy aeled S amo g0 lis iogh cpl sloadly 8 3 walss 13 g4lSTy 0550
selgl oy I b oS 1000,8 @dly ololid 5 (53 9590 55 €5 o lodys (Melliyes dnaled (s9m 5l Canmlign (g 10392 10,95 52 00

g1 iblys oyl il 306 55

Doy eple Jlalipn Boi> 00eld e Lo Lol Goi ¢ Jlodl iy 39i 050l 00eld dancdgs Mol v S gtune 1 gindS 5519

elolis g

Oyl el e ool ST oKl cliios § pgle amly s jlacme 5 (srds golio 0aStils cijlaisme Bgh (5 550 (gozmitils -

(5le Jgpmt)® ol e e it s olSils g 0aSiils sole Slamgase Y


mailto:abdollahi75@hotmail.com

Human and Environment, No. 64, Spring 2023

Identification of Jus Cogens Norms of International Law with a
Glance to the Possibility of Emergence of Jus Cogens Norms of
International Environmental Law

Mojtaba Sobhaninia!

Mohsen Abdollahi

abdollahi75@hotmail.com
S. Abbas Poorhashemi?

Admission Date: November 20, 2022 Date Received: September 10, 2022
Abstract
Jus Cogens norms of international law are among the key concepts cotibuting the development of
international law. These norms stand out among other international norms because they uphold the
fundamental values of the international community; contrary to mutual international obligations, these
norms are owed by and in the interest of all states. Although there is no uncertainty regarding the concept
of Jus Cogens norms in the international law literature, the identification parameters and contents of
such norms have always been subject to debate.

Therefore, it is both controversial and difficult to explain the nature of Jus Cogens norms and develop
an effective solution to identify them. This descriptive-analytical desk research seeks to answer this
question: What criteria could be helpful in identifying such norms against the backdrop of international
law? And consequently which Jus Cogens norms belong to the realm of international environmental
law. To shed light on how to correctly identify Jus Cogens norms, this study proposes and examines two
criteria: the 'rule of general international law" and the "acceptance and recognition".
The results show that some principles of international environmental law, despite the fact that have the
potential to become Jus Cogens norms, they have not been able to achieve that status, yet.

Key words: Jus Cogens norms of international law, international responsibility of states, international

environmental law, ule of general international law, acceptance and recognition.
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on the Territory of the Congo (Democratic Republic
of the Congo v Rwanda) 2006 1CJ Reports 26.

2- United Nations 1966 ILC Commentary to Draft
Article 53

3-Prosecutor v  Furundzija, Trial Chamber,
Judgment, 1T-95-17/1-T 1998 PT Judicial Reports;
Al-Adsani v United Kingdom 35763/97 (2001)
ECHR.

4- Advisory Opinion on the Legality of the Threat or
Use of Nuclear Weapons 1996 ICJ Reports 266 para
79.

5- S.S Lotus (France v Turkey) (1927) PCIJ Ser.
A01; Military and Paramilitary Activities in and
Against Nicaragua (Nicaragua v United States)
Merits 1986 ICJ REP 14.
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para 190; Barcelona Traction (Belgium v Spain)
(Second Phase) ICJ Reports 1970, 3.
3- Barcelona Traction (Belgium v Spain) (Second
Phase) 1970 ICJ Reports 3; Application of the
Convention on the Prevention and Punishment of the
Crime of Genocide, Provisional Measures, Order of
13 September 1993, ICJ Reports 3; Armed Activities
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International Human Rights Law, Oxford, Oxford
University Press, p. 542.
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1- S.S Lotus (France v Turkey) (1927) PCIJ Ser.

AO0L.
2- Erga Omnes
3 Application of the Convention on the Prevention
and Punishment of the Crime of Genocide,
Provisional Measures, Order of 13 September 1993,
ICJ Reports 3.
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The statement by Czechia (A/C.6/71/SR.24, para.
72), the statements by Canada (A/C.6/71/SR 27,
para. 9), Chile (A/C.6/71/SR 25, para. 101),
China (A/C.6/71/SR.24, para. 89), the Islamic
Republic of Iran ( A/C.6/71/SR.26, para. 118:
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Accordance with International Law of the Unilateral

Declaration of Independence in Respect of Kosovo,

Advisory Opinion, 1CJ Reports 2010, p. 403, para.
81:
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Buell v. Mitchell, 274 F.3d 337 (6th Cir. 1988)
(United States of America), at 373:
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Kazemi Estate v. Islamic Republic of Iran [2014]
Supreme Court of Canada 62, 3 SCR 176, p. 209.
5- Para. (5) of the commentary to article 26 of the
draft articles on the Responsibility of States for
Internationally Wrongful Acts (2001), Yearbook
of the International Law Commission, 2001, vol.
11, Part Two.
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1- Statement by the Islamic Republic of Iran
(A/C.6/71/SR.26, para. 118):
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2- para. (2) of the commentary to draft article 50.
3-the Official Records of the United Nations
Conference on the Law of Treaties, Vienna, 26
March-24 May 1968: fifty-second meeting, Union of
Soviet Socialist Republics, para. 3, Greece, para. 19;
Cuba, para. 34; fifty -third meeting, Nigeria, para.
48, Austria, para. 42, Uruguay, para. 51.
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Questions relating to the Obligation to Prosecute or
Extradite (Belgium v. Senegal), Judgment, 1CJ
Reports 2012, p. 422, para. 99:
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7- Questions relating to the Obligation to Prosecute
or Extradite (Belgium v. Senegal), Judgment, ICJ
Reports 2012, p. 422, para. 99

8- Legality of the Threat or Use of Nuclear Weapons,
Advisory Opinion, ICJ Reports 1996, para. 79;
Application of the Convention on the Prevention and
Punishment of the Crime of Genocide (Bosnhia and
Herzegovina v. Serbia and Montenegro), Judgment,
1CJ Reports 2007, p. 161; separate opinion of Judge
Simma in Oil Platforms (Islamic Republic of Iran
v. United States of America), judgment of 6
November 2003, para. 6:

Jyol «sSsls Ml olps a5 Cal ol ol 5l e canl®)
slizel &y &5 Jgol) (50 Jhollorm Ggio 9 9o Jho B9d> (ol
oolitul ga by 595 41 Juogi o g | (Ui 0 pol Eimlo (g1l (0

(€l 03105 1,3 0l 3550 5 03,55 Jlos! collis (slag 5 5|
9- Kazemi Estate v. Islamic Republic of Iran
[2014] Supreme Court of Canada 62, 3 SCR 176, p.

209, para. 151; Steen v. Islamic Republic of Iran,
2013 ONCA 30, 114 O.R. (3d) 206, para. 30
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Court of Appeal for Ontario, Bouzari and Others v.

Islamic Republic of Iran (2013) 71 OR (3d) 675,
para. 86.
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