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1. enemies of mankind.
2.Lord's Resistance Army.

3. Darfur case.
4. violent conflict.
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1. Friend/Enemy Distinction and the Hegung des Krieges.
2. pacifism.

3. jus publicum Europeanum.

4. the peace of Westphalia.
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1. Domestic private and public law.
2. Absolute war.
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1. The Court Can not be political.

2. the logic of the two arrangements.
3. Rome Statute.

4. justus hostis principle.
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1. individual actions.

2. de facto leader.

3. procedural rules.

4. nullum crimen sine lege.

5. Who is an Enemy of Mankind?
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1. legal perspective.
2. political mythology.
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1. Hereafter, ICC or the Court.

2. Nouwen and Werner, ‘Doing Justice to the Political. The International
Criminal Court in Uganda and Sudan’, 21 EJIL (2010) 941, at 942-943.

. Ibid., at 960.

. Ibid., at 963.

. Ibid., at 964.

. C. Schmitt, Der Begriff des Politischen [1932] (1963), at 26-27.

. Ibid., at 27 and 33.

. Ibid., at 27.

9. Ibid.

10. It should be noted that Schmitt moves casually from ‘struggle’ (Kampf)
to ‘war’ (Krieg) But though struggle is still a non-legal concept, war
seems primarily a legal notion: ibid.at33.

11. Ibid., at 49-50.

12. Ibid., at 27.

13. Cf. ibid., at 54.

14. C. Schmitt, Der Nomos der Erde im Voilkerrecht des Jus Publicum
Europeanum (1950), at inter alia 66, 69, 112-115 (for the scope of the
curtailment compared with the ~ bloody religious wars).

15. Cf. the ‘Sikularisierung des gesamten européiischen Lebens’, ibid, at
98-99. Still, it is not really clear what, according to Schmitt, happened and
should have happened to  the‘conventional’ and ‘real’ enemies who were
already inside the territory of a sovereign state. For an analysis see
Schotel, supra note.

16. Schmitt, supra note 14, at inter alia 112—115, 124125, 129, 133—134.
17. Ibid., in general ‘Die Landnahme einer neuen Welt’, at 53—-109, and, for
a summary, at 120 -121.

18. If internal conflict became violent then it was dealt with as a police
matter governed ultimately by state of siege (which is different from a state
of war): C. Schmitt, The Theory of the Partisan: A
Commentary/Remark on the Concept of the Political [1963] (trans.
A.C. Goodson, 2004), at 7.

19. This box is left blank intentionally. It would be inexact simply to say
that the zone outside Europe was a complete legal void; in particular the
legal regime of the high seas was much more complex: Schmitt, supra
note 14, at 153. See in general the section  entitled ‘Vonder elementaren
zur geordneten Freiheit der Meere’, at 153—156.

20. See ‘Auflosung des jus publicum Europeanum’, in ibid., at 200-212.
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21. Schmitt, supra note 6, at 77-78.

22. Schmitt, supra note 14, at 246-247.

23. Ibid., at 247-255. See also for the move whereby the enemy is turned
into a violator of a  legal norm Schmitt, ‘Uber das Verhiltnis der Begriffe
Krieg und Feind’ (1938),Corollarium 2 in Schmitt, supra note 6, at 104.

24. The characterization that comes closest is: ‘the ICC could brand the
LRA as internationally wanted “criminals”. The ICC could turn the
LRA from enemies of the Ugandan government into enemies of “the
international community as a whole”’: Nouwen and Werner, supra note 2, at
949. However, there is no reference to official or unofficial documentation
issued by or relating to the ICC. Still, the authors show that the  Prosecutor
alludes to evil typically associated with the ‘enemy of mankind’ when
making analogies with the Nazi regime: ibid., at 960.

25. See D. Heller-Roazen, The Enemy of All. Piracy and the Law of
Nations (2009).

26. Cf. Schmitt, supra note 18. According to Schmitt even the non-justus
hostis should be dealt with in a way that is proportionate: ibid., at 16.
27. Art. 25 Rome Statute of the International Criminal Court.

28. Cf. the trials of war criminals (e.g. Nuremberg trials, Eichmann trial,
and more recently the MiloSevic case) that never capture what the enemy
‘really’ represented; the experience of evil disappears when a particular
individual of flesh and blood stands trial. Cf. H. Arendt, Eichmann in
Jerusalem: A Report on the Banality of Evil (1994).

29. A. Cassese, International Criminal Law (2nd edn, 2008), at 389-394.
30 .There is also the deterrence objective, which is forward looking. Yet, |
am unclear about the actual relevance of deterrence in the international
context.

31. Arts 22-23 Rome Statute.

32. Conversely, what happens with an enemy of mankind after he has served
his sentence? The ICC cannot treat him as an enemy any longer. In fact
trying him again would violate the ne bis in idem rule (Art. 20 Rome
Statute).

33. The same goes for the notion ‘friend’. For an analysis see Schotel, supra
note *.

34. Schmitt, “Vorwort’ (1968), in Schmitt, supra note 6, at 17.

35. Ibid., at 14.

36. Nouwen and Werner, supra note 2, at 963.
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