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The role of doctrine in the development of the Martens clause with an
emphasis on Judge Trindad's thoughts

Meysam Gharaei ', Heybatollah Najandi Manesh 522, Mohammad Reza Alipour®

Abstract

Field and Aims: The possibility of rule-making in customary international law,
based on the principles contained in the "Martens clause", that is, the principle of
humanity and the provisions of predictions, has been encountered, according to
several opinions, by using the decision-making of the Hague Convention of 1899
until Article 3 of the Co-writing Convention of 2023. Proponents of the natural
school with a broad interpretation as a source in international law, on the contrary,
the proponents of the volitional school with a narrow interpretation and some
others have dealt with it with an intermediate view. In the meantime, "doctrine" in
the judicial procedures of the court has a fundamental role and position in
determining and constructing customary rules, and on the other hand, the origin
and criteria for accepting the evolution of rules in customary international law can
be found in the approval of the Martens clause. The main question in this article is
what effect the doctrine, especially the thoughts of Judge Trindad, had on the
Martens clause.

Method: This article is written in a descriptive-analytical way.

Findings and Conclusions: The doctrine has gone out of its traditional form and
appears in various forms today. Separate opinions of judges, especially Judge
Trindad, in the judgments and advisory opinions issued by the International Court
of Justice are one of the most important manifestations of the doctrine in the field
of international law. This judge has expressed most of his opinions around the
content of the Martens clause. With regard to paragraph (d) of Article 38 of the
Statute of the International Court of Justice, which states: "judicial decisions and
teachings of the most prominent jurists of different nations are considered
secondary tools for determining legal rules", according to the findings of this
research, the discourse and The legal studies conducted on the role of the Martens
clause in various judicial opinions and opinions have to a large extent been able to
cause the growth and development of humanitarian law and especially the Martens
clause.

Keywords: Martens clause, Laws of humanity, Requirements of the public, Judge Trinidad,
Legal obligation of states, humanitarian rights.
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1 Hague Convention 1899.

4 Fyodor Fyodorich von Martens.

3 Convention (Il) with Respect to the Laws and Customs of War on Land, The Hague, 1899,
Preamble.

4 Until a more complete code of the law is issued, High Contracting Parties think it right to declare
that in cases not included in the Regulations adopted by them, populations and belligerents remain
under the protection and empire of the principles of international law, as they result from the usages
established between civilized nations, from the laws of humanity, and the requirements of the public.
5 laws of humanity.

6 the requirements of the public.

7 Geneva Convention 1949.

8 Additional protocol(l) to the Geneva Conventions, 1977.

9 Additional protocol(ll) to the Geneva Conventions, 1977.

10Advisory Opinion of Legality of the Threat or Use by a state of Nuclear Weapons in armed
conflict, ICJ Reports of 8 July 1996.

11 Convention on Prohibitions or Restrictions on the Use of Certain Conventional Weapons Which
May Be Deemed to Be Excessively Injurious or to Have Indiscriminate Effects, 13 March 2023,
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1 idée de justice

2 SEPARATE OPINION OF JUDGE CANCADO TRINDADE, Alleged Violations of the 1955
Treaty of Amity, Economic Relations, and Consular Rights (Islamic Republic of Iran v. United States
of America)Para, 20-23

3 égalité des armes

4 due procees of law

5 para. 34; p. 65 para. 42; pp. 74-75 para. 31; and cf. also: ICJ, CR 2018/18, of 29.08.2018, p. 24

para. 8; p. 25 para. 12; p. 35 para. 1; pp. 36-37 paras. 6-7, 9 and 11-12; p. 38, paras. 12 and 15-16; p.
42 para. 3.
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1 Cf. A.A. Canc¢ado Trindade, The Universal Obligation of Nuclear Disarmament, Brasilia, FUNAG,
2017, pp. 41-224; A.A. Cancado Trindade, "A Conferéncia da ONU sobre o Tratado de Proibi¢do de
Armas Nucleares", 44 Curso de Derecho Internacional Organizado por el Comité Juridico
Interamericano (2017), Washington D.C., General Secretariat of the OAS, 2017, pp. 11-49.

2 Obligations Concerning Negotiations relating to Cessation of the Nuclear Arms Race and to
Nuclear Disarmament (Marshall Islands v.United Kingdom), ICJ Reports 2016.
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1 Obligations Concerning Negotiations relating to Cessation of the Nuclear Arms Race and to
Nuclear Disarmament (Marshall Islands v. United Kingdom), ICJ Reports 2016, Dissenting Opinion
of Judge Cancadi Trindade, para. 319.

2 Jus Necessarium.

3 Jus Voluntarium.

4 Whaling in the Antarctic (Australia v. Japan: New Zealand intervening), ICJ Reports 2014,
Dissenting Opinion of Judge Cancado Trindade, para. 87-90.

5 "importance of the rights involved".
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1 Case Concerning the Barcelona Traction, Light and Power Company Limited, 1970, Belgium v
Spain, Judgment, ICJ Rep 3 (Barcelona Traction).

2 Germany. v. Italy. 2011, 1.C.J. 143, Greece requests permission to intervene in the proceedings,
summery, press release, unofficial, [online], available at: http://www.icj-
cij.org/docket/files/143/16294.pdf.

3 corte di Cassazione.

4 Ferrini.

5 Bianchi.

6 Livadia.

7 Distomo Case.

8 Villa Vigoni.
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1 Dissenting opinion of Judge CancadoTrindade, in the case concerning Jurisdictional Immunities of
the State (Germany v. Italy: Greece intervening), (2012), [online], (last visited: 7/9/2013), para.303,
available at:

2 LaGrand Case (Germany v. United States of America), 1.C.J. Reports 2001

3 DISSENTING OPINION OF JUDGE CANCADO TRINDADE, OBLIGATION TO PROSECUTE
OR EXTRADITE (DISS. OP. CANCADO TRINDADE), p.166. para3
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States of America), 1.C.J. Reports 1984, p. 169.
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1 the civitas maxima gentium.

2 Christian Wolff.

3 Trindade, Antbnio Augusto Cancado, Co-Existence and Co-Ordination of Mechanisms of
International Protection of Human Rights, The Hague, Martinus Nijhoff, 1987.
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