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& | Theplace and role of possession in the
L«Q Hiba contract

Mabhdi Beiki shouroki”
Amirmohammad Sedigian =
Seyyed jafar Hashemi bajgani

Abstract

One important issue in Hiba contract is the possession of the donated property. It is
necessary to consider this subject due to the lack of explicitness of the legislator in
some cases and differences in jurisprudence and law, including the possession role
in determining the subject of Hiba, the issue of constructive possession, revocation
of permission in possession, and possession of shared property. This research used a
descriptive-analytical method and reliable jurisprudential, legal, and judicial
sources. The result is that possession position and the validity conditions of
possession are the donor’s permission, the donee’s consent, and the life of both
parties, and the legal capacity of the donor at the time of possession. Besides explicit
and implicit possession according to the donee’s will; it seems that based on the
customary possession, spiritual authority of donee and the sovereignty principle of
the owner's will, we can divide the possession into physical and constructive one.
The possession effect is the contract completion and ownership realization; and the
possession effect of exchange in the exchangeable Hiba is the irrevocability of it.
Regarding the possession role, the free transfer of benefits is not Hiba, but a valid
contract based on the principle of freedom of contracts. Also, revoking the
permission for possession is valid if it is before and is invalid after it. An important
point is that the possession of shared property, in the refusal of the co-owner,
constructive possession can be accepted; at least, giving possession by the judge is
desirable.
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