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! “enlarge” or “expand” the legitimate scope of a patent.

% See, e.g., Zenith Radio Corp. v. Hazeltine Research, Inc., 395 U.S. 100, 139 (1969); Transparent_Wrap
Mach. Corp. v. Stokes & Smith Co., 329 U.S. 637, 644 (1947); Berlenbach v. Anderson & Thompsn Ski
Co., 329 F.2d 782, 784-85 (9" Cir. 1964).

® Brulotte v. Thys Co., 379 U.S. 29, 32 (1964).

* See in this respect: Burchfiel, 1991; Katherine, 2001; & Lemley, 1990.

4 Sy osas ol 3yl aelsl liman bl oyl al -
Bohannan, 2011, 475.
® patent Misuse Reform Act
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! Abuse of Patent

% Section 65(2), Canada’s Patent Act, R.S.C. 1985, c. P-4

% Section 65 (2): “The exclusive rights under a patent shall be deemed to have been abused in any of the
following circumstances: ...

* Torpharm Inc. v. Canada (Commissioner of Patents) [2004] F.C. 673; [2004] 4 F.C.R. 29. (Torpharm)
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! Section 66 (4) (a): “[the Commissioner] shall endeavour to secure the widest possible use of the
invention in Canada consistent with the patentee deriving a reasonable advantage from his patent rights.”
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! World Intellectual Property Organization, Paris Convention for the Protection of Industrial Property.
Article 5(a)(2).
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Prohibiting the Misuse of Patent Rights: A

/\Q Comparative Analysis in the American,
e Canadian, and lranian Law
Soodeh Nateghnoori
Abstract

Concerns relating to the misuse of patent rights developed almost at the same time
as the exclusivity was granted and it is still a serious concern by lawyers and
practitioners. The essence of such a concern is the permanent possibility of
expanding the scope of the exclusivity to the levels far beyond the underlying
purposes and policies of the grant. Some legal systems, such as the European Union
has found the solution through competition law regulations. Some others, have tried
to find a solution from within the boundaries of patent system by focusing on the
underlying justifications and policies behind the patent grant. The Doctrine of
misuse of patent, which is based on equity and is applied to abusive expansion of the
patent right in the United States of America, is one of these tools. In Canada, Section
65 of Canada’s Patent Act, provides the Federal Court with various remedies to stop
the abusive conduct of the patent holders. Iran’s Patent, Industrial Designs and
Trade Marks Act (1386) does not contain a doctrine such as the doctrine of misuse.
It is, however, suggested that the general principle of prohibiting misuse of right in
addition to the Sharia Principle of Laa Zarar can be used to limit the abusive conduct

of the patent right holders. Furthermore, section 17 of the Act implies the duty to
license when the public interests are threatened.
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