The Scientific Journal in Jurisprudence and Bases of Islamic Law
Vol. 17, No. 1, spring 2024 (51-74)

.‘.-bedﬁ'tsb'rngh

The position of Wilayat is a different position compared to other positions of jurisprudents in
terms of conflict

Abdolrahim Zareh!  Alireza Asgari*>  Ahmadreza tavakkoli®

Received date: 2023/09/23
Acceptance date: 2023/12/21

Extended Abstract

Introduction: Just as the Holy Prophet Muhammad (PBUH) held three main positions legislating
religious rulings, adjudicating (judgment), and leadership/guardianship these roles were
transferred to the infallible Imams (peace be upon them) after him (although some of these
positions became effective only for certain Imams). Based on the established arguments for
wilayat al-faqth (guardianship of the jurist), these positions are entrusted to a just jurist (faqth)
during the time of occultation. Therefore, if a jurist assumes the leadership of an Islamic
government and gains full authority, he can carry out judgment (as a branch of guardianship),
intervene in the social and political affairs of the people, interpret new developments and current
events, clarify religious duties for the ummah, and issue fatwas on governance-related matters to
determine the duties of individuals and the system. According to scholars such as Shaykh al-
Mufid, Shaykh Ansari, and others, qualified jurists generally hold three key positions: issuing
fatwas, judging, and guardianship. In the case of issuing fatwas, because religious rulings are
individual in nature and due to the necessity for the ignorant to consult the knowledgeable, having
multiple experts and diverse sources of reference in an Islamic society is not only possible but
desirable. Therefore, the issue of conflict (tazahum) does not arise here, and differing opinions
among jurists cause no problem. In judicial matters, disputing parties may refer to any qualified
mujtahid, and it becomes that jurist’s duty to rule on the case. Once a ruling is issued by one, no
other jurist has the right to interfere in that judgment, thus preventing any conflict between jurists
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in this regard. Also, in the realm of hisbi matters (public duties the Shariah does not permit to be
neglected), any jurist who takes the initiative to manage such affairs takes precedence, and other
jurists do not interfere due to the obligation being communal (wajib kifa’1).

What gives rise to the discussion of conflict among jurists is the third position: guardianship i.e.,
acting as the representative of the infallible Imam (peace be upon him). Clearly, such conflict
rarely arises, as the simultaneous presence of two or more qualified jurists with the full capacity
to govern is almost inconceivable, especially with mechanisms in place for determining and
selecting the most qualified jurist (faqih al-aslah) by expert scholars. However, in the unlikely
case that two or more equally qualified jurists are present, solutions have been proposed to resolve
the issue. Two major principles that the sacred law has foreseen include: the communal obligation
of guardianship (wujub kifa’1) and the prohibition against one jurist interfering with another.
These are among the well-established principles in Shi’a jurisprudence. Therefore, in the realm of
juristic guardianship, no real conflict or deadlock arises. If a qualified jurist assumes authority
either by rising to the role or through legal appointment, other jurists are not permitted to interfere
in his governance. In order to maintain public order, prevent chaos, and promote the word of truth,
they are expected to assist and support him.

Results: Just as jurists hold positions in the areas of fatwa, judgment, and guardianship, conflicts
among them can also arise within these three domains. In the area of fatwa, each qualified jurist
during the occultation period has the right based on their scholarly expertise to issue fatwas on
individual and interpretive matters needed by society. This role is indisputably valid for every
qualified jurist and is justified by the principle of laypeople consulting experts. In the realm of
judgment, public reference is the criterion. If litigants refer to another jurist before a ruling is
issued, the first jurist is relieved of the responsibility, and the second must adjudicate. Thus, no
conflict occurs. In the area of guardianship, according to Imam Khomeini and the majority of
Shi’a jurists who believe in the general appointment (nasb ‘amm) of jurists, no real conflict arises
between guardianships. This issue is addressed in jurisprudence through the legal provision that
no jurist may interfere in the guardianship exercised by another. The strongest justification for
this lies in the communal nature of the guardianship duty and narrations describing jurists as
successors and heirs of the Prophet (PBUH), stating that just as it was impermissible for anyone
to interfere with the Prophet’s governance, it is likewise impermissible to interfere with the duties
of the jurist acting in that role. This is based on the apparent and undeniable principle that the
Prophet’s function is inherited by jurists.
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