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Incapacity approach in Negotiable Instruments (study of
Iranian law with a look at British law and International documents)
Mohammad Shokri>d*, Ebrahim Taghizadeh?

Abstract

Field and Aims: The use of negotiation instruments economic, banking and
commercial relations is common. Therefore, the legal issues of these documents
are of special importance in resolving incidental disputes. Transactions related to
negotiation instruments (bills, promissory notes and check) include issuance,
endorsement, guarantee and acceptance of bills due to the voluntary nature of the
legal action and based on the reciprocity of the contractual nature; therefore,
capacity is necessary. Considering the necessity of processing the existing legal
gaps in lIran's legal system, the present article, using the descriptive-analytical
method, examines the issue in Iranian law with a view to English law and the
international conventions of Geneva and UNCITRAL. according to the general
rules, the parties must have the capacity, the capacity has two types of Capacity
(sui juris)" and "Executive capacity". Incompetence as one of the conditions of the
legal approach leads to invalidity or lack of influence. This effect is sometimes
different from other transactions in negotiation instruments in terms of the specific
features that govern them.

Method: The research method is based on the descriptive-analytical method,
which has been compiled by referring to the relevant laws and regulations of iran,
england and international documents and analyzing them based on legal principles
and authors' sources and works.

Finding and Conclusion: The findings of the research show the promise of a
negotiation instruments by an innocent and insane minor is void for them, but
based on the abstract description, other officials have the capacity to be
responsible, the commitment of an innocent and insane minor in these documents
is also basically invalid. If the obligee of the negotiation instruments is a legal
person, there is no prohibition in principle, but in cases such as departure from the
subject or the company's articles of association, the legal person is considered
incapacity, as a result, it is not attributed to him, but the director or CEO of the
signatory will be responsible. in addition to the two mentioned cases, a third type
called commercial qualification in the laws of some countries and as a result, some
opinions have been considered necessary, which, due to the lack of the latter case
in the relevant laws of Iran, does not have a legal place in the transactions of
negotiation instruments.
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Introduction o . . o .

The "capacity of the parties” is one of the basic conditions for the validity of transactions,
the parties to the transaction must be legally able to enter into a contract. Capacity means
the ability to have and perform rights and duties. capacity is of two types: " Capacity (sui
juris)" and " Executive capacity” or the implementation of rights and duties. In negotiation
Instruments, commercial competence is also mentioned. the reason for choosing the present
topic is the lack of sufficient research in this field; the importance of the issue becomes
clear when considering its various assumptions, including the lack of capacity for
enjoyment, implementation and, as some say, commercial capacity. then there are the cases
of lack of czyaacity in natural persons and especially legal persons who, through their
managers and representatives, mainly issue, endorse, %uarantee or accept negotiation
instruments, and also the intervention of those who lack the competence to execute, which
causes different effects. in principle, all people have the right to be qualified for brokerage
operations and negotiation instruments transactions. the fetus can also benefit as the holder
of negotiation instruments. in the assumption that the reason for the transactions of
negotiation instruments of foreign nationals in Iran is the execution of transactions or debts
grisir]lg from an issue covered by Article 961 BC and is one of the examples of incapacityto

enefit.

Conclusion
if the commercial company participates in an off-topic transaction and, in the
implementation of the obligations arising from this transaction, undertakes to issue, endorse
or guarantee a negotiation instruments (cheque, bill or promissory note) or accept a bill of
exchange. in this assumption, the action can be indirectly considered outside the subject of
the compan%/. In the aforementioned assumption, a distinction must be made between the
two types of the comﬁan 's obligation to the direct holder and the company's obligation to
the indirect holder; the first state can be violated. But in the second case, the company's
obligation to the indirect owner who is not aware of the matter remains. article 8 of the
1930 Geneva Convention stipulates the full responsibility of the person signing the
representative who lacks authority or authority. According to Article 10 of the 1931 Geneva
Convention, if the check is invalidated by the representative, the responsibility of the other
check signatories remains. Article 7 of the 1930 Geneva Convention also stipulates the
same rule regarding international bill and promissory notes. if an insane person or in
discerning minor issues or endorses commercial documents, the transfer (issuance or
endorsement) is invalid due to lack of will due to lack of capacity. The deed of discernin
minor and feeble minded is basically invalid, if their supervisor (guardian or guardiang
issues, endorses, enforces acceptance within the scope of expediency, it binds them and in
case of rejection, the said deed is void and the holder, whether in good faith or not a person
without good faith cannot refer to incapacity person. england law has referred the capacity
of the parties to the contract to the capacity to conclude the contract and as a result, the
obligation of a promissory note depends on avin? contractual capacity, and in cases where
the promissory note is issued or endorsed by a child or minor, it gives the holder the right to
demand the payment of the promissory note from the other parties to the promissory note.
In the transactions of negotiation instruments, contrary interest of the incapacity person, it
is void in order to leave the limits of the expediency, of course, the holder in good faith can
refer to the signatory or executor (guardian or guardian). transactions of negotiation
instruments between the ?uardlan and his ward, including issuance, endorsement, guarantee
and acceptance, are invalid. In French law, embarkin% on a bill of exchange operation is
considered a commercial act, the person who issues a bill of exchange or undertakes a bill
of exchange must have a commercial qualification. However, commercial capacity is not
provided for in any of the legal articles in Iran's law, so the existence of such capacity is not
necessary. in short; as a rule in negotiation instruments transactions, the capacity of the
Bartles must be respected, and if the negotiation instruments is complete in terms of form
ut the signatory does not have legal capacity, the obligation of the said person is void or
invalid as the case may be, but the document does not lose its validity and based on the
principle the independence of signatures remains the responsibility of others against the
uninformed holder in good faith. commercial capacity as a special qualification and beyond
the qualification subject to civil law, is mandatory in some countries, but in Iran due to the
lack of clarification by the legislator, it has no place. considering the different situation and
approach of disqualification in the obligations of negotiation instruments, it is suggested
that Ithe legislator approves the issue of eligibility in these documents in separate legal
articles.
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1. Convention Providing a Uniform Law for Bills of Exchange and promissory Notes, Done at:
Geneva, Date enacted: 1930-06-07, In force: 1934-01-01

2 . Convention Providing a Uniform Law for Cheques, Done at: Geneva, Date enacted: 1931-03-19,
In force: 1934-01-01
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\ Incapacity approach in Negotiable Instruments (study of Iranian Law With a Look at and Lnternatinal documents) / Authors: mohammad shokri, Ebrahim Taghizadeh
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1. Bills of Exchange Act, 1882 — legislation. Gov. U.K, available at: http://www.legislation.gov.uk/ukpga/Vict/45-46/61

2 . Capacity to incur liability as a party to a bill is coextensive with capacity to contract

3. Where a bill is drawn or indorsed by an infant, minor, or corporation having no capacity or power to incur liability on a bill, the
drawing or indorsement entitles the holder to receive payment of the bill, and to enforce it against any other party thereto.

4 . Where in a bill drawer and drawee are the same person, or where the drawee is a fictitious person or a person not having
capacity to contract, the holder may treat the instrument, at his option, either as a bill of exchange or as a promissory note.
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