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Abstract

Field and Aims: In the current environment of international arbitration, the
increasing importance of material and intellectual property and properties can be
seen, which can easily lose their value if abused by one of the parties. In many
cases, the delay or prolongation of arbitration causes heavy and sometimes
irreparable damages to the claimant. In addition, in some lawsuits, the issue is so
important for the claimant that it becomes urgent to determine the decision. This
issue has led to an increase in the demand of individuals for precautionary
measures so that by preserving and guaranteeing the issues under arbitration, the
arbitration process does not become ineffective, and as a result, the parties do not
suffer damages. Most international arbitration rules recognize the power of
arbitrators to issue precautionary measures. In this regard, the present research
aims to examine the regulations of International arbitration institutions such as the
ICC arbitration court, WIPO Arbitration Center, PCA, ICSID Arbitration Center,
and the CAS regarding the adoption of precautionary measures before and after the
formation of the arbitral tribunal and finally examine the inadequacies and
problems in the enforcement of precautionary measures and think of solutions for
them as much as possible.

Method: This research was done using descriptive analytical method.

Finding and Conclusion: However, the adoption of these measures faces
problems, the most important of which is deciding on precautionary measures
before forming an arbitral tribunal.

Keywords: Conservatory and Precautionary Measures, Provisional Order,
Emergency Arbitration, Enforceability of Interim Measures.
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Introduction

In recent years, interim measures have been expanded in international arbitrations.
Domestic courts are not always available or may lack the necessary equipment for effective
precautionary measures in cross-border commercial disputes. This is why most jurisdictions
today confirm the authority of arbitrators to grant provisional orders. ] )

In many cases, the parties to the dispute try to maintain their fundamental rights by taking
precautionary measures before arbitration or after referring the dispute to the arbitral
tribunal and before it results in a final award. For this reason, in recent years, conservatory
measures have become very important in international arbitration. These measures become
more important because, in an extraordinary and emergency situation, they enable the
arbitration parties to reduce or prevent possible risks and hardships because the formation
of the arbitral tribunal in different institutions can take weeks and months, and the parties,
in many cases are forced to adopt conservatorg measures to preserve the reasons and
evidence of the file. Conservatory measures can be effective in order to preserve the issue
of dispute and also to facilitate the enforcement of the award.

The necessity of using precautionary measures has caused the issuance of interim measures
by international and national authorities to be considered in most international arbitration
rules. In the meantime, International arbitration institutions have made great efforts to
amend arbitration rules and recognize the authority to issue provisional orders (injunctions)
for themselves in order to encourage the referral of disputes to arbitration and attract the
maximum number of international disputes. However, the regulations of most arbitration
institutions still have deficiencies, which have caused the inadequacies and weakness of
conservatory measures.

One of the existing problems is related to the adoption of conservatory measures before the
formation of the arbitral tribunal. This issue refers to the situation where one of the parties
is in an exceptional situation and needs to use emergency measures. At the same time, the
arbitral tribunal has not yet been formed to be able to refer to it. International arbitration
institutions have provided different solutions to answer this problem. Some institutions,
such as the Permanent Arbitral tribunal (PCA), bK accepting the jurisdiction of the national
courts in issuing interim measures, have guided the parties to refer to the national courts in
order to achieve these measures before forming the arbitral tribunal. However, some other
institutions, including the International Chamber of Commerce (ICC) Arbitration Court,
have made it possible to deal with the request for conservatory measures before the
arbitration by establishing an emergency arbitration institution.

Another inadequacy in international arbitration rules is the lack of regulations regarding the
enforcement of provisional decisions or emergency arbitration decisions. For a long time,
there have been serious problems in the enforcement of conservatory measures by national
courts. The reason is that in the New York Convention, which oversees the recognition and
enforcement of international arbitration awards, the nature of provisional decisions and
conservatory measures does not match what is considered an enforceable judgment in the
Convention. This is despite the fact that if there is no framework of international law to
support these measures, there is no point in enforcing this procedure.

Therefore, in the first step, the present research examines the regulations governin
conservatory measures in major International arbitration institutions, including the IC
arbitration court, PCA, WIPO Arbitration Center, International Centre for Settlement of
Investment (ICSID) Arbitration Center, and finally, the Arbitral tribunal for Sport (CAS)
and further investigated in detail the existing inadequacies in the field of conservatory
measures and thought of solutions for them.

Finally, what should be considered in the enforcement of precautionary measures is
obtaining commitment and security from the requesting party and considering civil liabilit
to compensate for the damages caused by the enforcement of these decisions. This will
prevent issuing inappropriate and disproportionate orders. The efficacy of arbitration as a
dispute resolution method is ultimately dependent on the power of an arbitral tribunal (or a
competent state court, as the case may be) to order interim measures to protect the parties’
r;}ghts and/or the tribunal’s own remedial authority before the issuance of a final award on
the merits.

In the following, I will discuss certain key aspects of arbitrator-ordered interim measures
and the new emergency arbitrator regimes, focusing also on the challenges they pose to the
users of international commercial arbitration.
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1. International Chamber of Commerce Arbitration Court.

2. "Before the file is transmitted to the arbitral tribunal, and in appropriate circumstances even
thereafter, the parties may apply to any competent judicial authority for interim or conservatory
measures.."

3. "...The arbitral tribunal may make the granting of any such measure subject to appropriate security
being furnished by the requesting party. Any such measure shall take the form of an order, giving
reasons, or of an award, as the arbitral tribunal considers appropriate. "

4.World Intellectual Property Organization Arbitration Center

5. " .(i) The emergency arbitrator may order any interim measure it deems necessary. The emergency
arbitrator may make the granting of such orders subject to appropriate security being furnished by the
~Zrequesting party. Article 48(c) and (d) shall apply mutatis mutandis. Upon request, the emergency
arbitrator may modify or terminate the order".
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1. Permanent Court of Arbitration.

2 ."5. The arbitral tribunal may modify, suspend or terminate an interim measure it has granted, upon
application of any party or, in exceptional circumstances and upon prior notice to the parties, on the
arbitral tribunal’s own initiative."

3. ICSID Arbitration Rules 2006
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1. (3) The Tribunal may also recommend provisional measures on its own initiative or recommend
measures other than those specified in a request. It may at any time modify or revoke its
recommendations.

2. ICSID Arbitration (Additional Faciting) Rules (April 2006).

3. Sports Arbitration Court.

4."...The President of the relevant Division, prior to the transfer of the file to the Panel, or thereafter,
the Panel may, upon application by a party, make an order for provisional or conservatory measures.."
5."...In agreeing to submit any dispute subject to the ordinary arbitration procedure or to
the appeal arbitration procedure to these Procedural Rules, the parties expressly waive their
rights to request any such measures from state authorities or tribunals".
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1. Emergency Arbitrator

2. “1.A party that needs urgent interim or conservatory measures that cannot await the constitution of
an arbitral tribunal (“Emergency Measures”) may make an application for such measures pursuant to
the Emergency Arbitrator Rules in Appendix V. Any such application shall be accepted only if it is
received by the Secretariat prior to the transmission of the file to the arbitral tribunal pursuant to
Acrticle 16 and irrespective of whether the party making the application has already submitted its
Request for Arbitration.”

3. Conservatory and Interim Measures
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1. “4. The arbitral tribunal shall decide upon any party’s requests or claims related to the emergency
arbitrator proceedings, including the reallocation of the costs of such proceedings and any claims
arising out of or in connection with the compliance or non-compliance with the order.”

2. "b) A party seeking urgent interim relief prior to the establishment of the Tribunal may submit a
request for such emergency relief to the Center. The request for emergency relief shall include the
particulars set out in Article 9(ii) to (iv), as well as a statement of the interim measures sought and the
reasons why such relief is needed on an emergency basis. The Center shall inform the other party of
the receipt of the request for emergency relief."




International Legal Research e

‘ Volume 16, Issue 62, Winter 2023 _ - a -
4 ﬁ A

o B o 5 OB oo 3555 09k (551 5l s Ol a5 el (55315
0L 4 ol kBl 5sls SIS (6h5ls o o JSES b 5 A8 o S sa ) sed ko 4 plulil ¢ Jlax|
oty 4l Coils aalS 335 (las 4 (55513 015 o3 |y (6ol bl (5513 ol b oy o
bl 5 m e S Ay a3 48T (635l e 5 60 53 LaeSeS Wl sl 6l el o
.(Baruch Baigel, 2014: 3) ! 41,S dsbloes Lol

31> S o b alin (3L A b snls 5 )sls ol o S ey Dl S5 5 5ls i 0 g
03,5 5 an 4 ol 531y 503,28 Sl ae ICC (g)sls del s &8 gl ol b .ol ICC
sl LSl b o S 0l 4 il 5 o oS ol

b 1 s bl Sl (gl (6518 55l 86 457 (55505 GOl sl le 4z >
Sl ) S5l (e 5 B s> Slaslg 51 (S S 15 o i (6515
>},\_>wb$xﬂrsuu¢._5t>-;ot_<ﬁ\,\_>u@g?\o,,aﬁ¢§i;,.J\s,”y-@j\;(m;,;

REER

! J g5k Y1
33 6313 Ol e O K S 4 e Sl s sl 45 S Ol ol 5l i &7 sbOles
el 5 yargy s JKia b 4y )

S313 a3l epsle i se s b Coale Blowd 4y 55 ()1 ksl (65513 )3 050l oS!
Sl asl S oals an 53 Tdga st 6l ) 535 g go IS s w53 3,03 (3L Calis
(Ibid) &S s Gt 3

23 93 A tda Lg)\Ju\szjl.st.\_:.aa\_(}_gbé))l;.\_cl‘,éj ICC sl o) s
5 5 (651 ol gl il el 3l el SLIBI 5l ol 0 o o geast

Sl Ly (Sl g o Lo 0p3ls L SCH R S [ g S-S BT
ol s eas dales 5l Cilea o)l ksl Hals a3l oyl Olldl (gl 21 (sl of jan
,L;,l,u\@\,;ﬁ&g&rswdyjm,a.\,:)gué,,u@féﬂ;m;,uw\
AVFF PR (L) ol ok 3151 (gl ol 515 Lo g5 oLl goui 4

L 33, Coley o b bw s )bl ysls Cilr Sl ool 1348 Sysmw 3 b,k )
Pt 5 S8 55 0 5l 557 (Sl 1 OT (6l eilas plal s 6l 51 Ol 1SS
0l 58 J oo U 358 a5 oS (651 bl 5513 4b 3l 3l )l 3 STl b
VPV Oles) 35 8

L osls e e oS Lo 0503 | S S o s Jomoly WS ey a4 5 e s
Glassls 33 b e 5 s SLalSl gl ol EMS e JoLe 4 Sl 1,5 (gl ol Jous

\ Inadequacies of Conservatory Measures in International Arbitration Institutions/ Authors: Maryam Ghalibafan , Ahmad Shams, Ahad Bagherzadeh




O 313 3l o ¢ ot chaoml (OBLIG o0 108 iy 576 5515 Ml o SO 53 2l SIS (sla Lol

=

ll ,,U_.‘._-'ua . w!“ A . -

&

oS DLl Jlasl 53 (sl (S lome S-S 2y He o fodas 51 (S Ml
(YA VA (5eS5) ol (9l S0l Low 5

s gmimn (S 1y 2 S e s 45 Sl OT (Ml 45, Jl al
s el O 55 0 S e BL T G glime 53 S 651 ST Sl 2 e
by o33l padne 1 0T Sy 5035 F30 500> Sty J§ 5 6 Sl ol &K
AYF YA (i) 555 0

S5 @b L 0T Gl 5550 (i S ) &0 15 Se ) gns Ol 5 oo a1 L
S el Oo b aST Shse 53 a5y w0 dd o i (650l Tl gl S Cils
b e Sl e o S ie b 5 0T (Sl il e K3 b 35 gl OT (51 |
.(Tomas, Hara, 2010: 5) @l Cunl g 3

LaolSsls IVl 4y b gy o a8 o ST blom| SLIb gl ol 4 oS 6 K3 5,00,
IVl gls SlaliBl 5y 50 3 odonze VL (Sows & b g ply Bl g0 odoute SV
é‘gpbﬁwéi,ou;l&;\w\»,,ﬁ;wu,u,\gg.?wo\,)\;»s.u\u;
.C,dﬂ\au\.l.sjfc}]u «Ls))l_s.x.:iTJéJé_é:-A.:W»o\j;oc,:Jaﬁj)@\.(t.u;f):ucjy
el Sessls o5 Sl gl 5 sl e b g Lol sls ¢Vl ol ol
i el sl sl (il ol ol alg 0T L g 6 STy oo 5 shie 4 65 (55l
{(Falk, 2010: 25) w8 Canas 1, Ol 5

311y 3,55 55 o 0is g0 SISl gl o shaie 4 55 (SCC) M\@@,;pgm
S st 5 Ol 55 b 1) 33 2 5 A 0l 1y 0o 5 (52w 51L5 oS il o
Slolsl 48 el OT o Jgame 55 105 60,05 (6305 Covenl ool y ol oS a5 | | L5
e S8l Olavaai 5 50 )>C~°=.c‘§4-“ W5 ol 53355 palo s B s 2l
S (g s Sobs s o C}Ua_.p\ ol a e Coenl gl aalS” ) p3l-he oslizal
L 35553 554 (o) oS 81 ks 0l LS o ol |y nbad =0T L 46— st
Lo oo S el SLelal gl ol (ol o St s el JE 5l 57 5 55 O gl 587
(Ibid, 26)

Sl gl b pe JSin 55 (61 Y7 Tl s o Mol 1T 4503 0556
Sl (gl o cas 503 O $LE VY 05l s T el f"ij) Ll odd b (65405 3 5
3ou);LpQTjg(sl.Lé‘AS&)yifjleg}Hljsjjlsolﬁsbwjaﬁjshpdy
jls,tﬂ.@mﬁ;u;w:ﬁbrgg.up,};w;egqu,gr\,md‘&iu\,waﬁ

DLl 4y hdn Sl (gan) 53 505 O 56 55 odas byt &S Olgie 4 o) ke nl 1 op S




International Legal Research e

‘ Volume 16, Issue 62, Winter 2023 _ - a -
4 ﬁ A

T 358 |l 03 18y ba Woosle S el e I (SG auiS 4. blos S Jlial (255
Slalsl gl ol Ol 55 o Csl 03 505y ;20 LS)}"LG‘)Td‘ﬁ"’)}“)’ SS ) g g0 O gml 657
.(Madsen, 2008: 349) 5,5 1,5 551, Zd 4
Ol a4 Lo,y 548 5 ool ) alaad 53 b €503 08B IV esle a4y e S (gl day oo b5 4
G315 5 phe 5558 53 Ldge DLl 05 g |l Bl S (Jls Ol g 4358 oS
(b o CIB 55280 &S5 a1y (gl S o b oS ol el BT La b |5 esls 3187
S oS (65588 ATy Oolde sl axiils (bl T 51 eSS et b 45T 0y Wlos S7 puns
AL Sl ol o Sl s 5555 L Jsane 5 sbas 355 Ll OT 53 (555l 23 5o ol
(Kojovic, 2001: 520) 3,15 ,1 5 0T 5 glyls & ¢ Kos ,5aS

Sl g (Slo 151 § (yueb ST pg 3 F¥
LdMo s sobatl 6 als SLaolejlo 51 (6l Dby e 55 Jlozm| Dyl dit| i 2
Bl 53 555 sl Ol sy 015 e (S ol 0y S I (6550 e
(23,5 ks 6osls slaslg adS ol 23Tpl gle e Olsie 1y ol o

el G S oS LT iz BTG CBge ) s Sl (B6 e S s 0 g 3
Jlie Ol e 4 . Conl -l gn Jslane Sl b ool Ol s Sl Jl= ol bodd jalio (55 5ls
e s 45 2SS b slots 350 = e IS o805 53 Ui T 505 056 (s 0L 2
Sl 3l ol g5t 55 (S sl b g 03 505 b S i b g0y 2 bline S148 Ls
g 5ok ol slode blis 55548 at s Sllust Sl J st LU el 03,8 2l
15 0T sebms gl il 5 ol o SIS ) 51 50 S s haedgs Sl p 55 oSlite oS
TP YAV (isulist) 558 fesete ol 05l S Ogdy ) 2w 457 (635050 50

s Sl 08 515 L st b e L i 51 eSKplST oST 4 s 5
33 ool B o5 o st a5 5 aSS oo b a i 5 il sline Sl
-.:\_>'\j‘454_1@‘5jjv.._.«_~47C,._‘s'l.g.?)b‘gLf&j_if‘}ﬁt@i}&blﬁ\@\?)sdhj
3 edge 15 0T s L35 8 O pate S

e 03 6313 Sl LaOlejlu (65515 Sl e 03 5 O s 5 b sl e
sl s Sl B Cal (65 -2 (Olld8l ol ol ol 3 5L Sde g Ol
1 (Sl x5 SU e Ol (5 0513 b b oST 5 iy 35 8 eSS

R

\ Inadequacies of Conservatory Measures in International Arbitration Institutions/ Authors: Maryam Ghalibafan , Ahmad Shams, Ahad Bagherzadeh




T —
‘5@% o -

S 5 4l § Comy
L;\J_ful.'c b bl aBl szﬂf hedl s slaggygls 55 L850 DLl 21 gladle s
w6 b 5 Jo 51 S 5 sl o b sty (S g8 ) S 55 (il G s b
35 adean 513 (gLaol S sls . dias oLl 1) 3 5n rlasm SISl oS il oo p3Y (oD
SN 53 5 g (bl | STl 3 Sl g A5 Sl S b At o 2
bdb)‘)Q‘)%‘é&@éhb}f-ﬁ‘é})ﬁ‘gw‘Jf}bws\aMl)d)}ﬁ‘ﬁd)l}rﬁ
G 3 B g0 Slovanas (g1l 5 Hsds (o ol b oS o Aol Cdgn y sms o 6l
IS s 1058 i bileylar 0T (gl o do b a8 Conl ol ,en 59K b (65505 (slaole L
& G 55l g3l ladlejlw el 45 48 ol OT sl SLll o gz 53 (g lIS
Sl Ll o ol oai b 8 a5 o)sls Ol 1S5 3 iy el SISl g
3 st 135,78 a3 g e St B ok O e 53 (13 oS s (53150 oDl
wﬁ b «LS)‘JL"‘L‘ 6)3‘.3)) rﬁa&s }_‘gb 6))‘.5 dLﬁ)L«J)‘SLLJ‘w L;lf))b JU\ 6)‘5\3
S e Ul 5 e 53,03 5 (g el Sleltil 4 &S 5 b 0T o ge 4y 47 iles S
2313 52 ol LS 1l sl sl &S Oluasil Sl g5 53 Ll g AEL (65l Ol s &S5
,M@uj)w”u@f&&u;l&ﬁb;J,,Qu\.\s\g\f;)b\),g;sva\wl,u\

)‘b)}_‘ﬁ-j ‘J_"-‘ 4_.:./4))3 64:- LSLAWJ‘ &Lf:—‘/y‘ﬂ R RS 3¢9 ui‘b-\..f)b‘nﬁ OU;

O 313 3l o ¢ ot chaoml (OBLIG o0 108 iy 576 5515 Ml o SO 53 2l SIS (sla Lol

=

P JE S P TR RS- YN PG PURLE W Rt = P RC S Ve PV XL B W PRI
23 (A (Sloe S o e tin 50355 iy B DL ol 1 5T 5 0
o 5505 05 WY o3l s S a5 3151 15 (63 S0 55 4 dge oS (sl b agr e
ol Slesear ¢ guels DLl ol ol SN e Bo B LY F dle s dl iz eds
%Ju)at\.utcﬁl&;i\,au,auoT,a(ﬂ.\su{w,@f;t,&;gﬂbL;,,uo\xwy
(Shin) 93 ke ey OS5 Ol 40 e ol el il |l LB (S b L ) s oS
el 4 85 Bsie o Ss Ll 3 g0 (25 50 Sl 4 i S

ol Ml ol 5 plend 6 sl i el SLISI gy 4 pp sl 2l 4 8
LeT Camds 5 S g0 Slaldll 3550 53 SISy sba 35 ¢S5 5 50 O gl 557 4KST  Oolits
Gl Blis b Glusjsz 4 5L 0T p81 5 60l kol (5)sls AT 23 )50 03 ol sbas
235l

ol s dgas Al 63,8 5 Jaiie (Bl ol gl ol 53 b o T Sl )
Slosamnas ol gl l 3 (50 Shlast Ol gl (Sds S st o3 8 5 )5 5 olie
35 6,8 o enlizall 5 bt b Dy s 3o 16355 o o il il ol




\\ International Legal Research

‘ Volume 16, Issue 62, Winter 2023 - - a L

C.gl.‘m

Iraler s gazee) (Mall i Glacsohs 51 Gbn cCdpe st sk L3 (VWA Ll (g -
el B s Sleds s SlLasl A W (01,6 (5,315 slaikis S sla

0 Jol Dl F A (dlr (69l st slaazal) (sales s~ (\YAY) e ¢ isulis -
Dzl algw &S5

e s Dl 1015 I ol (55915 (\FAN) | s (6 9 ,0d -

Ol Il s Mo ()l (clasy sl ey T ol 5 o Lolid (V\WAD) Loyl (eSS —

(S b et s 5 Sl du go SHLES] IO Wi
G 53813 g o IS5 31 5 ol SLIST 5 sk (IF41) L sutga ¢ Sl 5] (SIS -
AYO-VEA ((FPIYA . US]

- Sinclair, A. C., & Repousis, O. G. (2017). An overview of provisional measures
in ICSID proceedings. ICSID Review-Foreign Investment Law Journal, 32(2),
431-446.

- Baigel, B. (2014). The emergency arbitrator procedure under the 2012 ICC rules:
A juridical analysis. Journal of international arbitration, 31(1).

- Falk, K. (2011). Emergency Arbitration—An examination of the SCC
solution.

- Hunter, M.( 1987). judicial Assistance for the Arbitration, contemporary
Problem in international Arbitration, Martinus Publishers, the Nederlands.

- Blackshaw, 1., & Pachmann, T. (2016). CAS Provisional and Conservatory
Measures and Other Options to Be Granted Interim Legal Relief (pp. 93-
110). TMC Asser Press.

- Swee Yen, K. (2016). The Use of Emergency Arbitrators in Investment Treaty
Arbitration. ICSID Review-Foreign Investment Law Journal, 31(3), 534-548.
-Kojovic, T. (2001). Court Enforcement of Arbitral Decisions on Provisional Relief
How Final is Provisional?. Journal of international arbitration, 18(5).
-Madsen, F.(2008). Interim Measures: The Frontier of International
Arbitration, in Jan Kleineman et al. (ed.), Festskrift till Lars Heuman.

- Landolt, P., & Garcia, A. (2017). Commentary on WIPO Arbitration Rules.

- Savola, M. (2016). Interim Measures and Emergency Arbitrator
Proceedings. Croatian Arbitration Yearbook, 23, 73-97.

-Tomas, H. (2010). Reception and Enforcement of International Arbitration
orders and Awards, Student of law at the University of Kssen, United
Kingdom.

- Veeder.(1999). Provisional and conservatory measures, paper presented,at
(the New York Convention Day) in New York on 10 June 1998 to celebrate the
40th anniversary of the Convention, published by the United Nations in: Enforcing
Avrbitration Awards under the New York Convention: Experience and Prospects.

- Voser, N. (2007). Interim Relief in International Arbitration: The Tendency
Towards a More Business-Oriented Approach. Disp. Resol. Int'l, 1, 171..) ¢ John
V H, Pierce, Global Arbitration Review The Guide to IP Arbitration, Published in
the United Kingdom by Law Business Research Ltd, London, February 2021.

\ Inadequacies of Conservatory Measures in International Arbitration Institutions/ Authors: Maryam Ghalibafan , Ahmad Shams, Ahad Bagherzadeh



