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Analyzing different jurisprudential and legal opinions on reluctance in
murder with an emphasis on Islamic criminal jurisprudence

Mostafa Katebi', Mohammad Reza Elmi Sola><?, Hossein Naseri Moghadam®

Abstract

Field and Aims: Regarding reluctance in murder, the closest opinion to the
consensus of Shia jurists is that the one who is reluctant will be punished and the
one who is reluctant will be sentenced to life imprisonment. Of course, Ayatollah
Khoei believes that the reluctant person can commit murder, in which case he is
sentenced to pay the ransom, and the reluctant person is sentenced to life
imprisonment.His documentary is that in such a case, two incommensurable duties
have arisen for the reluctant person; On the one hand, it is forbidden to kill another
person, and on the other hand, self-preservation is obligatory, and since he cannot
comply with both obligations, he has the authority to do either of them if he wants.
Of course, although the retribution is not fixed on the steward due to the lack of
title, but the payment is fixed on him in any case; Because the blood of a Muslim is
not wasted and the one who refuses will be sentenced to life imprisonment.
Method: The present research was carried out using a descriptive and analytical
method.

Finding and Conclusion: Although his opinion is not accepted in the Islamic
Penal Code, but this opinion is sometimes more consistent with external reality and
people commit murder in such a situation. In these cases, the reluctance person can
be sentenced to self-retribution and considered to be the cause of the misbehavior. It
seems that the late Khoi's point of view is defensible from the point of view of
criminal law in the case where the reluctance reaches the point where it prevents
the ability to measure profit and loss from makraa and obligates him to commit
murder against his inner will (al-ja'a), perhaps for this reason It is a foreign fact that
the legislator passed Article 380 of the Islamic Law in 1392 in line with the
opinion of famous jurists.
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