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Abstract

Field and Aims: Islamic law in the countries that follow the Imami jurisprudence
has given guardianship of the child to the father, and also placed the paternal
grandfather on the same level as the father, and each of them has compulsory
guardianship to manage financial affairs. And the minor's non-financial status and
his legal representation, whether during the other's lifetime or after his death.
According to the civil law, the father has compulsory guardianship, but the mother
is deprived of the right of guardianship over her child, unless the mother becomes
the special guardian according to the will of the father. This is despite the fact that
in many countries, the benefit of the child is often considered and not the gender of
his parents. In the previous laws of America, as in Iran, it was the father whose role
in custody was important, and the mother was deprived of all custody rights of her
child. Therefore, in this research, we are going to examine what is the position of
coercive guardianship in Iranian and American law?

Method: This article has been done in a descriptive-analytical way.

Finding and Conclusion: Legal custody is a right and obligation that is given to
parents to make important decisions in the child's life after divorce. With the
passage of time and changes in the laws, the mother also had rights and duties
alongside the father. The benefit of the child is the most important change in
custody rights, and the courts should give custody to the most qualified person,
either the father or the mother, based on the hypothesis of the best interest of the
child. . The examination of the legal system of Iran and the United States shows
that there are basic similarities and some important differences in the two legal
systems of Iran and the United States regarding guardianship and guardianship of
children.

Keywords: coercive guardianship, American law, Iranian law, guardianship, child
custody, child benefit.
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Introduction

Investigating issues related to the family is of particular importance and requires
special care. Forced guardianship is among the issues that arise from family
relationships, and a forced guardian is a person who is determined by law and takes
his position directly from the law, and his guardianship is a family and social duty,
in other words, compulsory, which is called forced. On the other hand, in the legal
system of the United States of America, an institution called guardianship is not
foreseen and a similar institution should be considered as guardianship. Unlike
guardianship, which is coercive, custody is granted based on the decisions of the
courts to the person who can provide the best interests of the child.

The course of custody in the American legal system started with the absolute rights
and authority of the father and with the passage of time and the growing
dissatisfaction of women, especially the wealthy classes, led to the reformation of
these strict laws. Based on this process of evolution, which is still ongoing,
children are born free and the freedom of the gift of nature and the care of the child
is not limited to his parents. The year 1970 can be considered a turning point in
custody that leads to the hypothesis of the best interest of the child. Based on that,
it is the benefit and conditions of the child that requires that a person be given
custody of the child by the courts, according to the factors that are in the best
interest of the child predicted in each state.

In Imami jurisprudence and Iranian law, the compulsory guardianship of the father
and paternal grandfather is recognized, and in this way, two guardians are
considered for the child. If the subject of the acts of guardianship of the father and
paternal grandfather is a single legal act and there is customary symmetry between
the two acts, a conflict arises regarding the influence and non-influence of each of
the two acts. In order to solve this conflict, the jurists have put forward different
points of view with different bases. Some people, citing the analogy of the priority
and precedence of the causal principle over the causal principle, have considered
the paternal grandfather's guardianship over the father's guardianship, and others
have tried to show the father's guardianship over the paternal grandfather's
guardianship (Masjed Saraei and others, 2015: 2).

Therefore, considering the importance of examining the laws of other countries and
examining its strengths and weaknesses, if there are strengths, it can be suggested
on the condition that it does not conflict with Sharia. Considering the influence of
the thought and experiences of other countries, it is necessary to reflect the theories
of European and American countries regarding family and child rights. In this
research, the researcher wants to pay more attention to the gender of the parents in
determining custody and guardianship and more than entering into jurisprudence.

Conclusions

In line with this issue, we tried to first provide definitions and important points in
Iran, and then move on to presenting important points and theories in America. It
should be noted that the matter of guardianship by itself was not seen in the
American laws as in accordance with forced guardianship in Iran, and what was
important was custody - in the role of caregiver.

Unlike Iran, where the legal rule of guardianship has been fixed from the beginning
to this day and the right of guardianship and grant has been granted to the father
and the paternal grandfather in the United States, and it has always been changing
and updating. In times when family law was under the jurisdiction of the courts
appointed by the church, the courts followed the hypothesis of the natural guardian
father, and it was the father whose role in custody was important, and mothers had
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no role in the custody of the child. In later periods, due to the emergence of
freedom, hypotheses such as mother's love arose, which caused the American
courts to reconsider their decisions regarding the granting of custody and give the
mother the right to custody of the child by following this hypothesis.

From 1970 until today, the hypothesis of the best interest of the child is the
hypothesis that the courts of different American states follow to determine the right
person for the custody of the child. In this hypothesis, it is the benefit of the child
that is important. It is the interest of the child that requires the courts to vote for the
custody of the father or mother either jointly or to a third person, according to the
circumstances of the child and the parents and their ability.

The reasons for the fall of guardianship and guardianship in the two countries are
similar to some extent. In Iran, the guardianship is lost due to the loss of legal
capacity, the guardian's disbelief and disobedience, jealousy and betrayal of the
child's property. In America, any action by the guardian that threatens the future of
the child and causes problems for the child, and material, spiritual and physical
damages, and in general, if the child's interest is not respected by the guardian, the
right to custody will be revoked. Among these cases, we can mention violence at
home, child threats, child abuse, lack of responsibility and lack of stability.
Regarding the powers, the scope of powers of the guardian in Iran, based on Article
1183 of the Civil Code, includes managing the financial and non-financial affairs
of the client. Among the guardian's powers in non-financial matters, one can refer
to 1- personal affairs, 2- marriage, 3- permission to leave the country, 4- divorce, 5-
the right of intercession, 6- retribution, 7- appointment of the executor, 8- oath, 9-
prosecution The plaintiff pointed out against Molly.

Regarding the limited powers of the guardian in America, it can be mentioned that
in American law, custody is divided into two categories, legal custody and physical
custody.

Legal custody is the right and obligation given to parents to make important
decisions in the life of the child after divorce. Legal custody gives parents the right
to make long-term decisions about child rearing, property management, and key
aspects of the child's well-being, including the child's education, medical care,
dental care, and religious instruction.Physical custody is a right to live and
maintain a child; There are basic similarities and some important differences in the
two legal systems of Iran and the United States regarding guardianship and
guardianship of children. Including

Similarities include:

Children's interests are the main issue regarding guardianship and guardianship in
Iran and America, institutional provision in both countries to manage children's
affairs, in Iran guardianship in America.

Regarding the differences, it should be said that in America, there is no institution
called guardianship, Iranian law does not grant guardianship to the mother, but in
America, it is possible for the courts to give legal and physical custody to the
mother. Also, the range of powers of a guardian in Iran is very large, but in
America, the powers of guardians include limited cases. In addition, guardianship
in Iran is compulsory, and only fathers and paternal grandparents have the
opportunity to become guardians. But in America, it is the benefit of the child that
determines which person will take custody.
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