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The interpretation of "*Public Body"* in the Multilateral Trading System
(WTO): A case study of China and the United States
Seyed Mohamad Hassan Razavil<"', Zahra Biniaz’

Abstract

Field and Aims: The conflicting perspectives of the United States and China in
relation to the choice of the optimal economic model have resulted in international
economic lawfare, which can be defined as resorting to law as an instrument to win
the transnational US-China trade war. One of the prime areas of lawfare between
the United States and China in the trade war is the question of whether China’s
State-Owned Enterprises (SOEs) should be deemed as "public bodies.” This affects
the applicability of WTQO’s multilateral disciplines to government subsidies to
China’s SOEs. The main question of the present research is the analysis of the
defining criteria of the term “public body” in the interpretation of the WTO’s
Dispute Settlement Body (DSB).

Method: The present study was carried out using a descriptive-analytical method.
Finding and Conclusion: Three criteria for interpreting the term “public body” are
discernable: a) The US favors the “government control” criteria, b) China defines
its criteria based on the government's responsibility towards "government organs,”
and c) the dispute settlement body has found that the criteria of “government
function” based on “exercise of government authority" to be appropriate. The
interpretation of the term “public body” offered by the Dispute Settlement Body
has achieved a balance between the perspectives of the United States and China.
Although China has complied with the Dispute Settlement Body’s interpretation in
developing its national legislation, the conflict between the two economic powers
has not subsided.
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Public Body, US-China, WTO.
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Introduction

A prong of the lawfare employed by United-States and China in the trade war is the
legal treatment to be accorded to the stream of subsidization through China’s State-
Owned Enterprises (SOEs). One possibility is to categorize China’s SOEs as "public
bodies” under the Subsidies and Countervailing Measures Agreement (SCM
Agreement). The SCM Agreement defines a “subsidy” as a “financial contribution” by
a government or defined eligible entity that confers a benefit to the recipient. The
entities that may qualify as providers of subsidies next to the government are “public
bodies” and “private bodies that are entrusted or directed by the government”. The
SCM Agreement does not define what the term ‘public body’ entails. As such, it is
prerogative for the WTO Dispute Settlement Body to interpret the term “public body.”
The interpretation offered by the WTO Dispute Settlement Body (DSB) affects the
applicability of"'multilateral disciplines to government subsidies" enshrined in the SCM
Agreement to China’s SOEs and State-Owned Commercial Banks (SOCBs). If a
Chinese SOE qualifies as a“public body”, and it confers a“benefit” to the recipient
firm, then a subsidy is deemed to exist. If such a subsidy is “specific” to certain
industries/firms, it should fall under the category of “prohibited” or “actionable”
subsidies. As such, the issue of categorization of its SOEs as “public bodies” can turn
out to be consequential for China in respect of having policy space and room for
adopting the industrial policy appropriate for its development needs. The main research
question of the present article is the analysis of the defining criteria for the
interpretation of the term “public body" in the Dispute Settlement Body of the WTO,
focusing on the applicability of subsidy rules to China’s SOEs alone. The issue of
whether SOCBs qualify as “public bodies” is not dealt with here, as it requires separate
treatment.

Conclusion

The United States and China differ as to the proper defining criteria for interpreting the
term “public body.” The US has consistently stood the ground that “government
control” is the appropriate criteria, with the result that the Chinese SOEs qualify as
“public bodies” potentially capable of conferring a benefit on other entities in the form
of a subsidy. The United States offered majority state ownership as the decisive factor
for the existence of “government control.” China has reasoned that attribution criteria
stipulated in Article 5 of the ILC Draft Articles on State Responsibility for Wrongful
Acts should be employed based on the government's responsibility towards
"government organs,” and c) the Dispute Settlement Body (DSB) has interpreted the
term “public body” based on the criteria of “government function” as evidenced by the
“exercise of government authority.” The DSB interpretation strikes a balance between
the interpretations offered by the United States and China. Accordingly, China’s
legislation deprives its SOEs of government functions by distinguishing the exercise of
government authority from commercial functions. However, as the United States has
confuted the DSB approach and China’s compliance with the DSB interpretation of the
term “public body,” it remains on the lawfare agenda underlying the US-China trade
war. It appears that the ultimate resolution lies in understanding the fundamental
differences between the walls of sovereignty built by Public International Law and the
attempt of International Economic Law to penetrate those walls in the process of
forming an integrated world economy. From this perspective, taking Public
International Law as the point of departure, special international economic law regimes
such as the WTO should address the developmental needs and inalienable rights of
developing countries.
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1. Public enterprises

2. Government instrumentalities

3. Subsidies and Countervailing Duties Agreement (SCM Agreement)
4. Rules of fair trade
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1. ‘granted within and directly linked to’ privatization programme of a developing country”

2. WTO DS138 Panel Report, United States — Imposition of Countervailing Duties on Certain Hot-
Rolled Lead and Bismuth Carbon Steel Products Originating in the United Kingdom, (United States —
Lead and Bismuth Il for short) (1999), para. 6.76 and FN 86.

3. Ibid

4. Fair market value (FMV)

5. Arm’s length transaction

6. Consistent with commercial transactions

7. WTO DS138 Appellate Body Report, United States — Imposition of Countervailing Duties on
Certain Hot-Rolled Lead and Bismuth Carbon Steel Products Originating in the United Kingdom,
(United States — Lead and Bismuth 11 for short) (May 10, 2000), paras. 68 and 74.

8. Transformation into a market economy

9. Non-Market Economies (NMEs)
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2. WTO DS27, Korea — Measures Affecting Trade in Commercial Vessels, hereafter, Korea —
Commercial Vessels for short.

3. Vested governmental authority
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. Commercial terms

. Benefit test

Commercial principles

. WTO DS273 Panel Report, Korea —Commercial Vessels, (March 7, 2005), para. 7.44.
. Public policy objective

. WTO DS273 Panel Report, Korea —Commercial Vessels, (March 7, 2005), para. 7.48.
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1. WTO DS273 Panel Report, Korea —Commercial Vessels, (March 7, 2005), para. 7.50.

2. WTO DS273 Panel Report, Korea —Commercial Vessels, (March 7, 2005), para. 7.172.

3. WTO DS273 Panel Report, Korea —Commercial Vessels, (March 7, 2005), para. 7.356.

4. Government function or government practice

5. WTO DS273 Panel Report, Korea —Commercial Vessels, (March 7, 2005), FN 195.

6. WTO DS379, US — Definitive Anti-Dumping and Countervailing Duties on Certain Products from
from China (China), hereafter, US — AD and CVD for short.

7. WTO DS379 Panel Report, US — AD and CVD, (October 22, 2010), para. 8.59.
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. Majority state ownership

. WTO DS379 Panel Report, US — AD and CVD, (October 22, 2010), para. 8.68
. “entrustment or direction”

“overly-narrow”

. WTO DS379 Panel Report, US — AD and CVD, (October 22, 2010), para. 8.75.
. Public policy goals

. WTO DS379 Panel Report, US — AD and CVD, (October 22, 2010), para. 8.80.
. Ibid, para. 8.91.
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WTO DS437 Appellate Body Article 21.5 Report .United States — Countervailing Duty Measures on
Certain Products from China (July 16, 2019), para. 5.64.
10. WTO DS379 Appellate Body Report, United States — Definitive Anti-Dumping and
Countervailing Duties on Certain Products from China (March 11, 2011), para. 317-318.
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1. WTO DS437 Panel Report, United States — Countervailing Duty Measures on Certain Products
from China (December 18, 2014), para. 7.66.

2. WTO DS437 Appellate Body Article 21.5 Report .United States — Countervailing Duty Measures
on Certain Products from China (July 16, 2019), para. 5.100.

3. Ibid.

4. 1bid, para. 5101.

5. State-Owned Asset Supervision and Administration Commission of the State Council (SASAC)
6. State Council of PRC, Zhonghua Renmin Gongheguo Guowuyuan B4 A R 2 #0E E 45 5

7. Interim Regulations on Supervision and Management, Decree of the State of the People’s Republic
Republic of China No. 378, May 27, 2003 available at http://en.sasac.gov.cn/2003/11/24/c_118.htm
last accessed on October 16, 2023.

8. Centralized model
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